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Unrivaled is the rapidity with which 
the loose leaf CCH Standard Federal 
Tax Service reports, with full explana- 
tions, the constantly changing federal 
tax scene. And this is not mere hap- 
pen-stance, not accidental. 


In the interests of the Standard sub- 
scribers, the CCH Washington office is 
in continuous first-hand contact with 
the activities of Congress, the Treas- 
ury Department, Board of Tax Ap- 
peals, and other focal points. The 
extensive CCH Court Decisions Re- 
porting System provides all new court 
decisions on federal taxation right 
after they are handed down. Skilled 
editing then combines with high speed 


production methods in CCH’s own 
printing department especially equipped 
for loose leaf publication, to assure 
for Standard subscribers the swiftest 
possible reporting of new federal tax 
happenings. 

So it is that Standard subscribers 
are profiting particularly these days 
by being kept quickly, fully, and con- 
stantly informed of each step in the 
growth of the new federal revenue law 
now in the making, as it occurs. 

They know what is going on, fed- 
eral tax-wise, and why. They are 
equipped to plan, decide, and act 
quickly and soundly in federal tax 
matters. Are you? 
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This magazine 
is published to promote 
sound thought in economic 
legal and accounting prin- 
ciples relating to all federal 
and state taxation. To this 
end itcontains signed articles 
on tax subjects of current 
interest, reports on pending 
state tax legislation, inter- 
pretations of tax laws, and 
other tax information, book 
reviews, etc. 


The editorial policy is to 
allow frank discussion of tax 
issues. On this basis contri- 
butions are invited. Care will 
be exercised in checking the 
accuracy of data printed, but 
responsibility is not assumed 
for the contents of the 
articles or for the opinions 
expressed therein. 
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A Plea for a Fair Administration 
Of the Tax Laws 


By RICHARD B. BARKER 


“The wartime rates of taxation that are necessarily going 
to be imposed upon us and which we will all gladly and 
patriotically accept do not minimize, but rather they em- 
phasize, the need for a sane and just application of the 
law by the officials charged with the collection of taxes.” 


ECENTLY I was reviewing the brief of the 
Solicitor General of the United States which 
he filed in the American Chicle Company case.’ 

The question involved in that case was the very com- 
plicated one of the proper formula to be used in com- 
puting the credit for foreign taxes under Section 131(f) 
of the Revenue Act of 1936. One point in the Govern- 
ment’s argument was that the taxpayer’s formula for 
computing the credit permitted it to take more of a 
credit then Congress intended. The brief of the Solicitor 
General contained one of the most startling sentences 
that I have ever encountered. He said: “The fact 
that petitioner is engaged in this litigation is also com- 
plete proof that its formula would allow an overcredit.” 

This statement should be carefully considered for it 
only can mean that anyone who litigates a case against 
the Government necessarily is seeking something to 
which he is not entitled. 

When I mentioned this statement to my law partner, 
he said that it sounded like the famous feud of the 
Shepherdsons versus the Grangerfords reported by 
Mark Twain in Huckleberry Finn: 


“It started thirty year ago, or som’ers along there. There 
was trouble ’bout something, and then a lawsuit to settle it; 
and the suit went agin one of the men, and so he up and 
shot the man that won the suit—which he would naturally 
do, of course. Anybody would.” 


One of the important problems that is going to con- 
lront us during these war emergency years is a sane 


a 


: ‘American Chicle Co. v. U. 8., 41 F. Supp. 537; — U. S. — (June 
» 1942), 


This article largely com- 
prises an address which 
the author, a Washington 
attorney, delivered before 
a recent meeting of the 
Chamber of Commerce of 
Rochester, N. Y. 





Richard B. Barker 


administration of the Revenue Laws. The Secretary 
of the Treasury, in appearing before the House Ways 
and Means Committee, stated that with tax rates at 
wartime levels it was important that the laws be as 
equitable as possible. But no matter how equitable 
or fair the law, it must be fairly administered in order 
to effect its purpose. 


In my opinion there is not enough correlation be- 
tween the legislative planners in the Treasury Depart- 
ment and the enforcement officers in the Bureau of 
Internal Revenue and the Department of Justice. 
Some method should be devised to see that the col- 
lection officers, through their job zealousness, do not 
destroy the equitable plans of the drafters of the law. 
All lawyers like to win cases, but they should never 
be permitted to resort to such tactics as that dis- 
played in the brief in the American Chicle Company 
case. Such a perverted sense of duty is dangerous 
in principle and is one of the main reasons for much 
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of the confusion and mistrust of the collection officers by 
taxpayers and litigation existing in our tax system today. 
To illustrate my theme I want to mention six examples. 
In each of these examples either the Bureau of In- 
ternal Revenue or the Department of Justice, throvgh 
one of their overly zealous representatives, has brought 
about or is seeking to bring about such an inequitable 
interpretation of the laws that the Treasury Depart- 
ment itself has found it desirable to seek legislation 
reversing the Government’s position. 
The Higgins Case Problem 


The first example is the so-called Higgins case? 
problem. For many years the Bureau of Internal Rev- 
enue ruled that those expenses reasonably incurred in 
the production of taxable income, should be allowed 
as a deduction. The logic behind this ruling was that 
it was sensible to encourage people to increase their 
income and thereby increase the tax collections. Con- 
comitant to this position was to allow the person to 
deduct expenses reasonably incurred in connection 
with the enterprise. Examples of this situation are 
such items as investment counsel expense, trust com- 
pany agency fees, safe deposit box expense, etc. 

A few years ago the case of Deputy v. du Pont* 
arose involving expenses similar to those indicated. 
The main defense of the Government in that case was 
that the particular expense had not been reasonably 
incurred in the production of taxable income. The 
attorney in the Department of Justice, however, felt 
he had a rather weak case on this point and, therefore, 
on his own initiative he evolved and advanced the prin- 
ciple that investing was not a trade or business. He 
argued that a trade or business was limited to those 
occupations where a person was holding out goods 
or services for sale to the public. When the du Pont 
case reached the Supreme Court, the majority of the 
Court sided with the Government on their principal 
argument. Mr. Justice Frankfurter and Mr. Justice 
Reed read a concurring opinion in which they adopted 
the novel theory that trade or business, as those words 
were used in the statute, meant occupations where a 
person was holding out goods or services for sale to 
the public. Thereafter the Higgins case came before 
the Supreme Court and in this case Mr. Justice Frank- 
furter and Mr. Justice Reed were able to persuade a 
majority of the Court to espouse their theory. Ever 
since that decision was rendered, the Legislative Divi- 
sion of the Treasury Department has recognized that 
it worked a gross injustice and in the long run would 
be more likely to hurt the revenue collections of the 
Government than to help them. Asa result we today 
find the Treasury Department sponsoring an amend- 


? Higgins v. Commissioner, 312 U.S. 212, 41-1 ustc J 9233. 
* Deputy v. du Pont, 308 U. S. 488, 40-1 ustc J 9161. 
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ment in the proposed revenue bill of 1942 whereunder 
it will be provided that expenses, reasonably incurred 
for the purpose of producing taxable income, will be 
allowed as a deduction, even though not connected 
with a trade or business as those words have been 
defined by the Supreme Court. 


It is patent that four or five years of useless litiga- 
tion, confusion, and expense could have been avoided 
if some overly zealous attorney in the Department of 
Justice had not got off on the wrong foot. In the 
interim, of course, inequitable taxes have been col- 
lected from taxpayers. 


The Enright Case 

My second illustration is the situation growing out 
of the so-called Enright case * involving Section 42 of 
the Internal Revenue Code. This section of the statute 
provides that when a man dies his final income tax 
return shall be placed upon the accrual basis. The 
United States Circuit Court thought the word accrual, 
in this section of the law, was used in its ordinary 
accounting sense, i. e., only those items could be 
accrued which were based upon a fixed and definite 
obligation. The Bureau of Internal Revenue and the 
Department of Justice, however, carried the case to 
the Supreme Court, after losing it in the Circuit Court, 
and the Supreme Court held that the word accrual in 
the statute was used in the broadest possible sense and 
that thereunder all possible future income as of the 
date of death should be grouped together into the 
final income tax return. 


In the case of lawyers, accountants or long-term 
contractors, this interpretation of the statute required 
the gathering together in one tax return fees that 
might not be collected for the next four or five years. 
Consequently, the final tax return would be thrown 
into the high surtax brackets and sometimes the estate 
might not have the cash on hand to pay the prohibitive 
income tax. 


The Legislative Division of the Treasury Depart- 
ment recognized the inequitable nature of this in- 
terpretation and proposes in the 1942 revenue bill to 
repeal the Supreme Court’s interpretation. But again, 
how much better would it have been if the Bureau of 
Internal Revenue and the Department of Justice, after 
losing the case, had acquiesced in the decision and 
stopped the controversy at that point. To my way of 
thinking, they should have consulted the policy mak- 
ing officers of the Treasury Department before con 
tinuing the litigation. 


Alimony Trusts 


My third illustration is the question of alimony 
trusts whereunder the Bureau of Internal Revenue 





‘ Enright Estate v. Helvering, 312 U. S. 636, 41-1 ustc { 9356. 
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and the Department of Justice, by carrying the case 
to the Supreme Court, were able to establish a ruling 
to the effect that the husband, in most instances, had to 
pay the tax on the income paid to his former wife 
from a trust created in lieu of alimony. Since the first 
decisions of the Supreme Court, in this problem, we 
have had a series of cases under which the rulings have 
gone in all directions. Finally, the Treasury Depart- 
ment now proposes to come to the rescue and provide, 
by statute that alimony income, irrespective of how 
the particular divorce decree is worded, shall be taxed 
to the former wife. Need I say that there would be 
no need for this legislation if there had been a sane 
administration of the law from the beginning? 


Bad Debt and Stock Loss Deductions 


For another illustration I point to the hopelessly 
confused problem of bad debt and stock loss deduc- 
tions. In most of these cases, the question has been 
as to the year in which the deduction should be taken. 
I am always reminded of Lewis Carroll’s Alice in 
Wonderland wherein they had jam every other day, but 
it was jam yesterday or jam tomorrow and never jam 
today. The taxpayers have generally found that no 
matter in which year they take a deduction they are 
told by the revenue agents that it should have been 
last year or next year, but certainly not the current 
year. I am sorry to say that in most cases, the tax- 
payers have lost these law suits because of the difficulties 
involved in assembling the facts and figures proving 
the year of worthlessness of the stock of some big 
corporation. There were literally hundreds of cases in- 
volving the deductibility of stock losses of the /nter- 
national Match Company and taxpayers lost most of 
those cases even though everyone had to recognize 
that the loss had occurred. 

The Treasury Department now proposes legislative 
relief for the situation whereunder the charge-off re- 
quirement with relation to bad debts will be eliminated 
from the statute and the statute of limitation, for filing 
claims for refund on bad debt and stock loss deduc- 
tions, will be kept open for a period of seven years. 
The premise of the seven-year statute of limitation is 
that within that space of time it should be easy to 
determine in which year a stock became worthless or 
a debt went bad. Accordingly, by filing claims for 
refund, a taxpayer can get relief in some one of the 
seven years. But in the interim many taxpayers have 
lost out on tax deductions to which they were equitably 
entitled. The law through its administration had been 
horribly perverted from its proper purpose. 


Last-in, First-out 


In 1939 Congress passed legislation providing that 
taxpayers could go on the last-in, first-out method of 
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valuing inventories for income tax purposes, instead 
of using the ordinary accounting method of first-in, 
first-out. In the statute Congress provided that if a 
taxpayer used this privilege, its various accounting 
reports to stockholders and creditors must be con- 
sistent with the method used to evaluate inventories for 
income tax purposes. One of the primary purposes 
of this provision was to prevent corporations from 
misleading the stockholders and creditors by the use 
of two different accounting systems. It has been only 
within the last year that taxpayers have seriously con- 
sidered exercising this privilege, but many of them 
found that when they went to change to the new 
system they had issued a quarterly or semi-annual 
statement to stockholders or creditors based upon the 
old first-in, first-out accounting practice. They offered 
to recall the old reports, issue new ones on the new 
basis, or take any other steps necessary to comply with 
the intent and purpose of the statute. But we have 
found that the Bureau of Internal Revenue is in- 
sistent upon a very strict interpretation of the statu- 
tory provision. 

Consequently, the Legislative Division of the Treas- 
ury Department, even before this statutory provision 
has had a chance to get well underway, has found it 
necessary to propose legislation to the Congress, in 
the 1942 revenue bill, providing that so-called interim 
reports in the first year of change from the old first-in, 
first-out method of valuing inventories to the last-in, 
first-out method need not be on the new basis. The 
Legislative Division of the Treasury Department is 
thus again finding it necessary to ask Congress to 
overrule its own enforcement officers in order to have 
the tax laws sanely administered when the two branches 
should have collaborated on the problem in the beginning. 


Charge-offs 


And of course, I have saved my best illustration for 
last. Let us assume you have gross income of $50,000 
and deductions of $60,000 so that your net income is 
minus $10,000. In addition to the $60,000 of deduc- 
tions $5,000 is owed to you and the debtor is bankrupt. 
You, therefore, decide to charge off the $5,000 and 
thus make your total deductions $65,000 instead of 
$60,000. Naturally, your charge-off does not benefit 
you taxwise because you already have a minus income. 
A few years later the debtor receives an inheritance 
and pays you the $5,000. The problem is whether or 
not you should treat the $5,000 as taxable income when 
you receive it. For many years the General Counsel 
of the Bureau of Internal Revenue had ruled that such 
a recovery was not taxable income. In 1940, out of a 
clear sky, the General Counsel’s Office changed its posi- 
tion. It is interesting to read the head note of the General 
Counsel’s Memorandum 22163, [Turn to page 428] 
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Harriet Geary 


HE STORY of the Internal Revenue Adminis- 

| trative Code,’ including its history, its aims, 
the scope of the undertaking and the general 
outline of its accomplishments, is set forth in the In- 
troduction to the Code itself, more adequately than 
can be done here.? Briefly, however, it may be said 
that the preparation of the Code was undertaken in 
1937 at the request of Professor Roswell Magill, then 
Under Secretary of the Treasury, and the late Herman 
Oliphant, then General Counsel for the Treasury De- 
partment. The work proper was done by a staff of 
lawyers under the supervision of Justice Roger Traynor, 
now of the California Supreme Court, Professor John 
Maguire of Harvard, both of whom at the time were con- 
sulting experts, and Stanley Surrey, assistant legislative 
counsel of the Treasury Department. As the Introduc- 





* Attorney at Law, Los Angeles. 
1 Hereinafter cited as IRAC. 
2? IRAC, Introduction, pp. iii-v. 
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Administrative Code 


Some Comments 


By HARRIET GEARY* 


tion to the Code points out, it was believed by the codi- 
fiers, first, that the administrative provisions, scattered as 
they are throughout the Internal Revenue Code, were 
extremely repetitious and cumbersome, and could be 
condensed advantageously ; second, that since changes 
which occur in the revenue laws from year to year do 
not ordinarily necessitate changes in administrative 
provisions, an administrative code should have great 
utility as a fairly permanent body of the law pertain- 
ing to taxation; and third, that the grouping of ad- 
ministrative provisions would result in their being 
more readily accessible to persons practicing in the field. 

One has only to make a cursory examination of the 
proposed Administrative Code and to compare it with 
the Internal Revenue Code as it now reads, or to have 
practiced only slightly in the tax field, to be in com- 
plete agreement on the first and third points above 
noted. Probably, however, the plunging of this country 
into a status of full wartime economy will necessitate 
the collection of such huge taxes that new and dif- 
ferent administrative devices will have to be incor- 
porated into the law; and the framework which was 
considered by the codifiers to be fairly permanent will 
have to have additions and renovations, as to resemble 
new dormers, eaves, or even a whole new wing, the 
architectural character of which may be likely to vary 
from time to time through the trial and error process. 
Be that as it may, with the eventual arrival of peace, 
the work accomplished together with whatever new 
construction the wartime tax load may develop and 
show to be efficient, will have a chance of becoming 


the fairly permanent framework which the codifiers 
contemplated. 


Reverting to the Introduction again, one finds the 
purpose of the Code quite succinctly stated as one “to 
simplify, integrate and modernize the administrative 
provisions of the Internal Revenue Code.” This pur- 
pose is amplified by the following statement: 


“Although this Code would make such changes in existing 
law as are necessary to its purpose, it does not propose any 
fundamental changes in administrative procedures or devices 





3 IRAC, Introduction, p. iii. 
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which have been developed throughout the years, for such 
matters of tax policy are outside its scope.” * 


It is believed that, in the light of the above state- 
ment of purpose and accomplishment, the changes 
which have been made in the incorporation of the ad- 
ministrative provisions of the Internal Revenue Code 
into the proposed new Administrative Code may be 
fairly classed under three headings: (1) technical changes 
resulting from (a) rearrangement, (b) consolidation 
and condensation, (c) omissions, and (d) language 
changes for uniformity; (2) changes of substance; 
and (3) omissions of substance. In considering these 
changes, then, one discovers what the proposed new 
code actually accomplishes.® The fact, however, must 
not be overlooked that whatever may be the accomplish- 
ment of the Code itself, there would be necessary be- 
fore it could feasibly be adopted a tremendous task of 
putting back together, rearranging, renumbering and 
retitling the remnants of the Internal Revenue Code 
from which so much material would have been bodily 
extracted. That this task was contemplated by the 
codifiers is evidenced by the fact that wherever sub- 
stantive provisions are referred to in the Administra- 
tive Code, chapter and section references are left blank, 
even where the reference is to material in the Internal 
Revenue Code which would not be directly affected by 
the transfer of administrative provisions. This task 
would not be so great if the sections of the Internal 
Revenue Code were separate as to administrative and 
substantive provisions. Such, of course, is not the 
way in which the existing code is set up, it being, in 
large measure, although not entirely, merely a collec- 
tion of the piecemeal legislation that existed on the 
statute books prior to its enactment into the Internal 
Revenue Code. 


I, Technical Changes 


Considering first the changes designated for con- 
venience here as “technical,” those arising by way of 
rearrangement, consolidation and condensation, and 
consequent omission, come immediately to one’s atten- 
tion. To understand these clearly, study must be 
given to the orderly, logical and efficient manner in 
which the new Code is set up. The general scheme 
of this arrangement, set forth in the Introduction 
together with an examination of the titles and chapter 
headings, provides the key to such study. There are 
five subtitles lettered A to E, of which only A and C 


will be the subject of any extended discussion in this 
paper. 
— 

*IRAC, Introduction, p. iii. 

*The scope of this paper is limited to a survey and evaluation of 
the accomplishment and changes made in taking over the existing 


aw into the proposed new code. No attempt is made herein to 
Suggest new or additional administrative changes. 


*E. g. TRAC, Sees, 2004, 2007, 2009. 
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Subtitle A, consisting of materials pertaining to 
“Taxes subject to the jurisdiction of the Board of Tax 
Appeals,” is divided into chapters, the first of which 
contains those sections covering income taxes exclu- 
sively. This includes, of course, both the excess profits 
tax and the declared value excess profits tax, unjust 
enrichment taxes and personal holding company taxes, 
administrative provisions of which are either separately 
stated or incorporated by reference by the use of ap- 
plicability sections in the Internal Revenue Code.’ 
The second chapter is devoted to provisions pertain- 
ing exclusively to the estate tax, and the third chapter 
in like manner to the gift tax. The fourth of the 
chapters is the one in Subtitle A in which there is 
evident the greatest amount of condensation and con- 
solidation. This chapter is entitled “Provisions Com- 
mon to Income, Estate and Gift Taxes.” ® It is obvious 
that this chapter, containing as it does in one of its 
subchapters,® for instance, a single statement, made 
uniform for all three taxes as far as possible, of the 
provisions relating to assessment and collection of 
deficiencies, including the definition, provisions as to 
notice, restrictions on assessment, collection, jeopardy 
assessments, bankruptcy procedures, additions to the 
tax, period of limitation, collection after assessment, 
and suspension of running of the statute, would effect 
a far more efficient statement of the law than is the 
case in the present Internal Revenue Code which has 
most of these provisions separately set out in connec- 
tion with each of the three separate taxes.1° The same 
can be said of the subchapters dealing with claims 
against transferees, interest, and refunds and credits. 
As a natural consequence of this condensation and 
consolidation there have resulted numerous changes 
in substance of the sections, since, although they fol- 
low the same general form in their present separate 
statement in the Internal Revenue Code, the provi- 
sions are by no means identical for all three taxes. 
With some outstanding exceptions which will be dis- 
cussed in Part II of this paper, dealing with changes 
of substance, it is believed that uniformity where 
feasible is certainly promotive of efficiency and is, 
therefore, entirely worth while. 

Subtitle B, covering the miscellaneous taxes, is 
separated into three divisions entitled “Permanent 
Taxes,” “Temporary Taxes,” and “Common Provi- 
sions,” each of these first two divisions being again 
subdivided into chapters dealing with the separate 
taxes considered, and the third division containing 





7H. g. present provisions as to returns required and payment of 
these taxes are now found in IRC, Secs. 51, 52, 56, 141, 143, 144, 
147, 148, 149, 151, 152, 169(f), 187, 217, 235, 236, 338, 339, 401(c), 
702, and 730. 

8 TRAC, pp. 32 et seq. 

® IRAC, Chap. 34, subchapter B, pp. 40 et seq. 

10H. g. present provisions as to collection of deficiency are now 
found in IRC Secs, 272(b)(c)(i)(j), 702(c), 871(b)(c)(h), and 
1012(b) (c) (i). 
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chapters embracing the material peculiar to the en- 
forcement of all of the miscellaneous taxes. 

Subtitle C contains general administrative provi- 
sions common to all internal revenue taxes. Included 
in this subtitle are to be found chapters entitled 
“Returns,” “Examination of Books,” “Witnesses and 
Premises,” “Assessment,” “Collection,” “Credits and 
Refunds,” and “Miscellaneous Provisions.” 

Subtitles D and E, entitled “Personnel” and “Joint 
Committee on Internal Revenue Taxation,” contain 
the materials obvious in the titles. 


Eliminations 

Outstanding probably of all of the technical changes 
which come about from the grouping in the above 
manner of all the administrative provisions is the re- 
sultant elimination of necessity for the numerous 
so-called applicability sections which characteristically 
read as follows: 


“All administrative, special or stamp provisions of law, in- 
cluding the law relating to the assessment of taxes, so far as 
applicable, shall be extended to and made a part of this 
chapter.” ™ 


Such sections found their way into the law, of course, 
from the very manner in which the revenue statutes 
were originally enacted, namely, as separate acts and 
not as integrated parts of a body of law. If each of 
them were to be interpreted literally, the confusion 
resulting would be monstrous. The proposed Code 
eliminates fifty of such sections which are to be found 
in the Internal Revenue Code and goes far just in that 
one respect to cut down the confusion and bulk of 
useless material.’” 

Probably the second most striking instance of omis- 
sion tending to reduce bulk is that of the phrase “with 
the approval of the Secretary” in every instance 
where the law provides for regulations to be prescribed by 
the Commissioner of Internal Revenue. This elimina- 
tion has been effected by the inclusion of a new sub- 
section in a section in Subtitle C,** which simply states : 


“No regulation prescribed by the Commissioner under au- 
thority of any internal revenue law shall be valid unless and 
until approved by the Secretary.” 


By this simple device the elimination of the phrase 
“with the approval of the Secretary” has been ac- 
complished at least once and frequently more than 
once in each of thirty-nine sections of the Code which 
were subject to any extended examination for the pur- 
pose of this paper. It is believed that it would be 


1 IRC, Sec. 61. 

2 For a list of applicability sections omitted consult IRAC, Ap- 
pendix, Table C., p. 268, but note that alternate column headings 
designated ‘‘IRAC section’’ apparently are typographical errors 


since all references under such headings are likewise IRC applica- 
bility sections omitted. 


3 TRAC, Sec. 4231(b). 

™ TRAC, Secs. 2001, 2002 
2014, 2015, 2016, 
2207, 2302, 2303, 
4065, 4066, 4095, 


, 2004, 2005, 
2017, 2018, 2051, 2052, 
2605, 2608, 2652, 3001, 
4096, 4099, and 4235, 


2006, 2009, 
2053, 2102, 
3002, 3011, 


2010, 
2105, 
3012, 


2011, 2012, 
2108, 2151, 
4001, 4008, 
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fair to estimate the number of instances where this 
elimination takes place would be at least doubled if 
all the material included in the Code were examined. 

Another recurrent omission is found in the phrases 
“under oath,” or “sworn to” when returns and affidavits 
are mentioned. These phrases recur in at least nineteen 
of the sections of the Internal Revenue Code which 
are taken over into the Administrative Code,’ and are 
made unnecessary by the new language inserted in 
Section 4003(a) of the Internal Revenue Administra- 
tive Code, which reads as follows: 


‘Every return required by any internal revenue law or 
regulation made thereunder, and such statements required 
thereby as the Commissioner may by regulations designate, 
shall contain or be verified by a written declaration that the 
same are made under the penalties for perjury.” 


In addition to effecting the elimination of the language 
above noted, this section embodies one of the sub- 
stantial as distinguished from technical changes which 
could properly be mentioned here rather than in Part 
II with the remaining changes of substance. At present 
individual and corporation returns and affidavits are 
required to be made “under oath” or “sworn to” as 
above noted.’® The result of this requirement is, in 
the words of the codifiers of the Administrative Code, 
“oreat inconvenience to people residing at places where 
persons authorized to administer oaths are not at 
hand.” 17 Furthermore, the “proposed subsection would 
operate as effectively as the oath provision and with- 
out its inconvenience.” 1® This change, although perhaps 
detrimental to the revenues of notaries public, is un- 
doubtedly a good one and represents a realistic ap- 
proach to the physical problem faced by the ordinary 
citizen in filing his tax return. 

Another constantly recurring change properly classed, 
it is believed, as “technical,” which in itself is probably 
not of great importance but which is indicative of the 
care and thought given to the drafting of the Code, is 
the use throughout of the word “action,” where in the 
present law the words “suit” or “proceeding” are used 
with reference to legal remedies of any sort pursued 
in the Federal Courts.?® This change was made as is 
shown in the annotations to the sections in which it 
occurs,”° in order to make the language of the Code 
conform to the Federal Rules of Civil Procedure which 
abolish the distinction between suits at law and pro- 
ceedings in equity and designate as the term to be 
used to refer to litigation in the Federal Courts, the 
word “action.” 


13 TRAC, Secs. 2001, 2005, 2006, 2013, 2016, 2017, 2019, 2202, 2301, 
3001. 3051, 3063. 3073. 3081, 3111, 3390, 3621, 3671, and 3683. 

16 FE. g. IRC, Secs, 51(a), 148, 149, 821, and 1006 among others. 

17 TRAC, Appendix, Part II, p. 321. 

18 Ibid. 

19 FE. g. IRAC, Sec. 2608 wherein the substitution occurs in three 
places, 

20In Subtitles A and C of IRAC, Secs. 2154, 2608, 4103, 4123, 4151, 
4152, 4153, 4205, 4206. But quaere: why, in IRAC, Sec. 4102, wherein 
language is new, is the word ‘‘suit’’ employed other than in the 
title of the section? Use of ‘‘action’’ for the sake of uniformity 
would appear preferable. 
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Another almost general language change which is 
again one largely contributory to neatness and uni- 
formity rather than to the removal of any substantial 
confusion or ambiguity existing in the present law, is 
found in the use of the word “file” where in the In- 
ternal Revenue Code there appear without apparent 
rhyme or reason the words “file,” “make,” or “render,” 
when there is meant the lodging with the Collector 
of a return.”? 

One remaining technical change, which likewise is 
recurrent throughout the proposed Code, is believed 
to be worthy of mention. This is the complete elimina- 
tion of the word “penalty” and the substitution of the 
phrase “addition to the tax” when reference is made 
in any of the other sections to the 25% and 50% addi- 
tions to the tax or deficiency for which a taxpayer 
becomes liable upon failure to file a return or report 
substantial income by reason of negligence or fraud 
as the case may be.”? The codifiers in their annota- 
tions have merely stated the use of the word “penalty” 
to be inappropriate.” That “penalty” is an inappro- 
priate designation for these additions is probably true 
in the light of the decision of the United States Supreme 
Court in Helvering v. Mitchell.2* The decision in that 
case, however, together with its ramifications is repre- 
sentative of such a complete reversal in the view of 
the Bureau of Internal Revenue and the tax bar as to 
the legal effect of what has always been spoken of 
and considered to be the “penalties” incurred by rea- 
son of tax delinquencies, that it is worthy of some 
comment here. 

For many years it has been believed that these addi- 
tional amounts, liability for which was incurred in the 
event of negligence or fraud on the part of the tax- 
payer, were in truth as well as by designation penalties, 
and that therefore under common law principles to 
the effect that liability for a penalty was personal, the 
additional amount could not be collected from the 
heirs or estate of the decedent taxpayer.?> The same 
view was taken without discussion of the point in an 
early case as to stockholder transferees of a tax- 
delinquent corporation.?¢ 

The litigation of the question as to the nature of 
the additions to the tax in the Mitchell case ** arose by 
reason of the fact that indictments for acts and intents 





* In subchapter A of Subtitle A of IRAC dealing with returns, the 
following sections exemplify this change: Secs. 2003, 2004, 2009. 
-012. 2013, 2017. 2018, 2019. But quaere: why is there no direction 
to ‘file’ as well as ‘‘make’’ in IRAC. Sec. 2006? Addition of ‘‘and 
file’ in this section would appear advisable since there is no lan- 
guage making applicable the provisions of law avplving to individ- 
als as in the preceding sections. Consult: IRAC, Sec. 2605(c). 
Pg 9., in Subtitles A and C of IRAC, Secs, 2053, 2530, 2603, 4041, 
4153, 4206 


* See note 3 to Sec. 2530 of IRAC, Appendix, p. 276. 

* 303 U. S. 391 (1938). 
_ Law Opinion 1091 (CB I-1, 422 [1922]); GCM 9162 (CB X-1, 263 
(1931]); and GCM 15736 (CB XIV-2,325 [1935]). 
* United States v. Garcin et al., 1 ustc 1 278, 15 AFTR 529 (1928). 
* Supra note 24. 
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during the year 1929 had been brought against Mitchell 
and he had been acquitted on the criminal charges by 
which the Government had sought to have him fined 
and imprisoned.** Subsequently, in the proceedings 
in which the deficiencies for the same year were asserted 
and likewise additions to the tax for fraud in excess 
of $300,000 commonly known as fraud penalties, were 
sought by the Government, he was not so successful. 
The Board of Tax Appeals entered its decision in favor 
of the Commissioner for both the tax and penalties.”® 
On appeal the Circuit Court affirmed the deficiency 
holding but reversed as to the penalties on the ground 
that the previous criminal action stood as res judicata 
as to the fraud and to sustain the Board’s decision on 
this phase of the case would constitute double jeopardy.*° 
The Supreme Court, however, reversed the Circuit 
Court and upheld the Board on this point, holding, 
after a thorough analysis of the statute and case law, 
that the additions to the tax were in the nature of civil 
sanctions, remedial in character, intended to indemnify 
the Government for the erroneous conduct of tax- 
payers, and that, therefore, the restrictions of double 
jeopardy, quantum of proof, jury trial, and other 
features of criminal law were not applicable to the 
Commissioner in asserting liability for such additions 
to tax.*?. Carrying the holding and language of this 
decision over into the field of abatement upon death, 
a new General Counsel’s Memorandum was issued in 
1940 revoking the previous ones on this subject and 
asserting that the additions to the tax did survive the 
death of the wrongdoing taxpayer.*? The Internal 
Revenue Administrative Code is no doubt correct in 
deleting the word “penalty” as inappropriate, but 
suffice it to say that the word “penalty” is rather firmly 
implanted in the jargon of tax practitioners and rev- 
enue agents and will not soon be eradicated by the 
change in language proposed in the new statutes. 


II. Changes of Substance 


Turning now from the so-called “technical” changes 
of which only the most recurrent and outstanding ones 
have been mentioned, to the changes classified in this 
paper as ones of substance, we examine first Chapter 
31 of Subtitle A entitled “Income Taxes.” ** Com- 
mencing with the provisions as to filing of individual 
returns,* it is noted that the section is even now out 
of date since the Revenue Act of 1941 lowered the 
personal exemptions, correspondingly thereby expand- 
ing the class required to file returns.** Other than 





28 Ibid. 

29 Mitchell v. Commissioner, 32 B. T. A. 1093 (1936). 

%® Mitchell v, Commissioner, 89 F. (2d) 873, 37-1 ustc f 9288 (CCA-2, 
1937). 

31 Supra note 24. 

32 GCM 22326 (CB 1940-2, p. 159). 

33 TRAC, Secs. 2001-2154. 

% TRAC, Sec. 2001. 

% Revenue Act of 1941, Secs. 111, 


112, amending IRC, Secs. 25 (b) 
(1) and 51 (a). 
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this, however, no substantial change is found or re- 
quired, and so also is the case with regard to the next 
section prescribing the rules as to filing of corporation 
returns.*® In Section 2003, however, entitled “Time 
and Place for Filing Returns,” new language is noted 
the effect of which is to increase the discretion of the 
Commissioner to authorize or require by regulations 
the place of filing returns. The reason for the change 
given by the codifiers in their notes to this section is 
as follows: *” 

“An individual now has the option of filing his return in 
the district where he has his legal residence or where he 
has his principal place of business. Similarly, a corporation 
may file its return in the district where it has its principal 
place of business or where it has its principal office or agency. 
In neither of these cases is the taxpayer required to follow a 
consistent practice from one year to the next. The Com- 
missioner should have authority in these cases to impose 
reasonable restrictions on the exercise of the option, and to 
deny the option to taxpayers in all cases in which efficient 
administration of the revenue laws requires that the return 
be filed in a particular district. A taxpayer who has his legal 
residence in one district may nevertheless keep his books and 
records in another district, his income-producing property 
being managed by a trust company or agent. Authority 
should be given the Commissioner to permit or require such 
taxpayer to file his returns in the latter district. In the case 
of affiliated corporations, their books and records may be kept 
in one district, where the principal place of business of the 
parent corporation is located; their principal places of busi- 
ness may be located in another district; and their principal 
offices may be located in still other districts. In order to 
facilitate the auditing of the returns of such corporations, the 
Commissioner should have authority to permit or require the 
filing of such returns in the same district.” 

In the light of the foregoing explanation, the proposed 


change seems a reasonable and proper one. 


Consolidated Returns 


Following this section is a complicated one on con 
solidated returns ** which combines into one section 
the Internal Revenue Code material consisting of in- 
come tax sections applicable to railroads and Pan- 
American Trade corporations only *® and excess profits 
tax sections relating to consolidated returns for all 
corporations.*® There is no material change of sub- 
stance in this section. The following section‘? on 
fiduciary returns is likewise faithfully preserved as to 
substance in the transposition from the Internal Rev- 
enue Code.** 
partnership returns 


So also are the next two sections on 
“8 and returns by shareholders of 
foreign personal holding companies.** Section 2008,*° 
with regard to returns of withholding agents, is couched 
in completely revised phraseology, but again makes 
no substantial change in the law as it now exists. 





% TRAC, Sec. 2002. 

7 TRAC, Appendix, p. 270, Sec. 2003, note 2. 

3 TRAC, Sec. 2004. 

389 IRC, Secs. 141 (a) (b) (d) (e) (f) (g) (h), and 152. 

#° IRC, Sec. 730 (a) (b) (d) (e) (f) (g). 

41 TRAC, Sec. 2005. 

42 IRC, Sec. 142. 

* TRAC, Sec. 2006, derived from IRC, Sec. 187. 

** TRAC, Sec, 2007, derived from IRC, Sec. 337 (d). 

© Derived from IRC, Secs. 143 (c) (part) and 144 (part). 
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The following sections of this subchapter on re- 
turns ** incorporate without material change the sub- 
stance of the provisions of the Internal Revenue Code 
from which they are taken,*’ including sections as to 
returns of non-resident aliens, foreign corporations, 
unjust enrichment income, and all types of informa- 
tion returns at present required under the law. The 
concluding section of this subchapter,** entitled “Duty 
of Officer with Respect to Returns by Corporations,” 
contains the following new sentence: 

“It shall be the duty of the president, or, if there be no 

president, then of the chief executive officer, of every cor- 
poration required to make any return or statement under this 
Code or regulations prescribed by the Commissioner pursuant 
thereto, to make and file or cause to be made and filed such 
return or statement.” 
The codifiers indicate that this sentence is added so 
that the statute shall clearly impose a positive duty on 
the proper officers of a corporation to make and file 
the required returns.*® Dictum in the decision of the 
Supreme Court in United States v. Troy * points out 
the necessity for such a provision. There was further 
noted in this section the omission of the assistant 
treasurer as one of the persons by whom the return 
may be verified with the president, vice-president, or 
other executive officers. The omission of the assistant 
treasurer in this situation seems a little unnecessary 
and in the case of some corporations in which the 
treasurer’s office is somewhat of an honorary one, and 
it is the assistant treasurer who would be most familiar 
with the facts and figures reported on the return, per- 
haps would result in hardship. Maybe it was believed 
by the codifiers that in such a situation the assistant 
treasurer would qualify as the chief accounting officer 
who in the statute is qualified along with the treasurer 
to sign the return. 

Subchapter B of this chapter deals with payment of 
the tax.°! Although, in the rearrangement of these 
provisions into a separate subchapter applicable to all 
types of income taxes, there has been necessitated the 
use of some new language, with the exceptions here- 
inafter noted the provisions show no marked change 
in substance from the sections from which they are 
derived.*? The first exception noted is that there has 
been added for completeness a new subsection designat- 
ing as the place of payment “the office of the collector 
where the return is filed,” °* thereby dispelling any 
doubts as to the matter if any there were. 





46 TRAC, Sec. 2009-2018 incl. 

47 IRC, Sec, 217, 235, 702 (b), 149, 169 (f), 338, 339, 2604 (a) (b), 
148, 147, and 150. 

48 TRAC, Sec. 2019, derived from IRC, Sec. 52 (a) (part). 

# TRAC, Appendix, p. 272, Sec. 2019, note 1. 

50 293 U. S. 56, 61, 35-1 ustc J 9002 (1934). 

51 TRAC, Sees. 2051-2057 incl. Section 2052 including the withhold 
ing payments is outdated by the rate rise provided in the Revenue 
Act of 1941. 

8 IRC, Secs. 52 (a) (part), 56 (a) (b) (c) (d) 141 (c), 143 (a) (0) 
(c) (d) (e) Ch), 144, 146, 161 (b) (part), 215 (b), 218 (a), 236 (a) 
321 (part), 396, 702 (c), 730 (c) (part), and 3797 (a) (16). 

53 TRAC, Sec. 2051 (d). 
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In Section 2053 of this subchapter, entitled “Closing 
by Commissioner of Taxable Year,” * the language of 
subsection (a) has been completely generalized to read: 


“Tf the Commissioner finds with respect to the tax of any 
taxpayer under chapter —, for the current or last preceding 
taxable year, that proceedings to collect such tax would be 
prejudiced or rendered wholly or partly ineffectual unless 
brought without delay, the Commissioner shall declare the 
taxable period for such taxpayer immediately terminated and 


shall cause notice of such finding and declaration to be given 
the taxpayer S 


There follows the authority to issue immediate demand 
for payment of the tax for the taxable year terminated 
and any tax unpaid from the preceding year. In 
the Internal Revenue Code °° this section at present 
enumerates several acts of the taxpayer such as his 
proposed departure from the United States, or re- 
moval of his property, or concealment of his person 
or property, and finally the general provision, “any 
other act tending to prejudice or to render 
ineffectual proceedings to collect the tax .. .,” one 
of which the Commissioner must find before the 
authority rests in him to invoke the drastic measures 
provided by the section. Apparently it was believed 
by the codifiers that there was a danger in the enumera- 
tion of specific acts in that the familiar doctrine of 
statutory construction, noscitur a socus, might be ap- 
plied by some court to challenge successfully the 
Commissioner’s authority to invoke the statute, by 
construing the “any other act” phrase of the statute 
to mean any other act of like character to concealment 
and the other specifically enumerated acts.°® Cer- 
tainly, the change in language removes the possibility 
of fighting a law suit on that ground, and is probably, 
therefore, a good one. The change, however, renders 
curiously inappropriate the last sentence of the sub- 
section ** which was taken over from the Internal Rev- 
enue Code without change. It reads: 


“In any proceeding in court brought to enforce payment 
of taxes made due and payable by virtue of the provisions of 
this section the findings of the Commissioner, made as herein 
provided, whether made after notice to the taxpayer or not, 
shall be for all purposes presumptive evidence of the tax- 
payer’s design.” 

Under the new generalized language of the statute 
quoted above, nowhere is there any mention made of 


a “design” on the part of the taxpayer which must be 
found by the Commissioner and thus this sentence 


appears somewhat meaningless. 

In subsection (b) of this same section ** which is 
taken over practically verbatim from the Internal Rev- 
enue Code *® and which provides for furnishing of 
security to avoid enforcement by jeopardy proceed- 
ings, reference is made to “war-profits” taxes. The 


os Derived from IRC, Sec. 146. 

IRC, Sec. 146 (a). 

“ IRAC, Appendix, p. 273, Sec. 2053, note 2. 
* IRAC, See, 2053 (a). 

* IRAC, Sec, 2053 (b). 

* TRC, See, 146 (b). 
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question arises as to what the statute refers since 
surely all war-profits taxes of World War I are cleared 
up by now, and if there is meant by the reference the 
special taxes on income from naval and airplane con- 
tracts under the Vinson Act, the reference should be 
more specifically made. It would appear to have been 
preferable in this section had the designation of taxes 
been omitted entirely and had reference been made to 
taxes under Chapter —, or —, or —, as is done in many 
other sections in the proposed code. 


In subchapter C dealing with accounting periods 
and methods of accounting,® there appears to be no 
change of substance from the present Internal Reve- 


nue Code sections from which the material included 
was taken.® 


In subchapter D embodying miscellaneous provi- 
sions, only one change of substance appears. In Sec- 
tion 2152 ® the penalty for failure to return income 
from illegally produced petroleum is made clearly a 
criminal penalty by use of the word “fined” in lieu of 
the phrase “liable to a civil penalty of.” This change 
is in line with the technical changes noted previously, 


clarifying the distinction between strict penalties and 
civil remedial sanctions. 


Chapter 32 


In Chapter 32, containing the provisions relating to 
the estate tax,®* there appear to be two sections in 
which noteworthy changes of substance are present. 
The first of these having to do with payment of the 
tax ®* collects in one section the material presently 
found in five sections of the Internal Revenue Code.” 
The portion of this section relating to liability for pay- 
ment of transferees and insurance beneficiaries is 
clarified to conform with the holding of the Board of 
Tax Appeals in Eleanor Lansburgh v. Commissioner.”® 
Because of the ambiguity in the existing statute,” the 
contention was made by an insurance beneficiary from 
whom a deficiency was sought to be collected in a 





48 Stat. 505, 34 U. S. C., Sec. 496 (f 0000) as amended by the 
Second Revenue Act of 1940, Sec. 401. 


61 #'.g., IRAC, Sec. 2651(a). 

62 TRAC, Secs. 2101-2109, incl. 

®§ TRC, Secs. 22 (c) (d), 41-46 incl., 47 (a)-(e), 169 (g), 164, and 
188. There are noted additions made by Secs. 114 and 115 of the 
Revenue Act of 1941 to IRC, Sec. 42 in (b) and (c) and not reflected 
in the IRAC, pertaining to taking up income accrued on non-interest 
bearing and short-term obligations issued on a discount basis. The 
question is immediately suggested whether or not this new material 
is wholly or only partially administrative, and if only partially so, 


how the administrative features should be extracted to be placed 
in the IRAC. : 


* TRAC, Secs, 2151-2154 incl. 

®& Derived from IRC, Sec. 3617(a)(c). 

6 TRAC, Secs. 2201-2208 incl., and 2251. 

8 TRAC, Secs. 2203 and 2207. But see IRAC, Sec. 2206 derived 
from IRC, Sec. 826(c) with no change of language. The court in 
United States Trust Co. of N. Y. v. Sears, 29 F. Supp. 643 (D. C. 
Conn., 1939) found great difficulty in applying this section. Perhaps 
clarification would have been advisable. 

®&§ TRAC, Sec. 2203. 

8 IRC, Secs, 822(a)(1)(2)(b), 827(b), 920(a), 925, and 926, 

7 35 BTA 928 (1937). 

71 IRC, Sec. 827(b). 































































































































































































































































































































































































































































































































































































































































































396 TAX ES—The Tax Magazine 





case where the probate estate was insolvent, that she 
was liable for only her proportionate part of the estate 
tax and not for the entire tax to the extent of the pro- 
ceeds received. The decision of the Board was con- 
trary to the petitioner’s contention and probably 
correctly so. The decision, however, was not ap- 
pealed, and further litigation on the point is thus not 
precluded. The change proposed in the new Code 
would clarify this section and foreclose the possibility 
of further litigation on this ground,” and is, therefore, 
economical and efficient. 


N SECTION 2207 providing for the lien to secure 
payment of the tax, almost entirely new language 
and phraseology are employed. Here can be noted an ex- 
ample of one of the omissions of substance mentioned in 
the introduction to this paper, namely, the omission of 
that part of the Internal. Revenue Code section,” 
specifically imposing the lien on insurance proceeds 
includable in the gross estate and includable property 
which was transferred prior to death. Since these 
types of property are includable in the gross estate, it 
was felt that the general lien provisions adequately 
covered them, and, furthermore, that the specific men- 
tion of the application of the lien might be construed 
to exonerate from the lien other similar property not 
mentioned but deemed includable under the provi- 
sions of Section 811 of the Internal Revenue Code.” 
Probably the outstanding change of substance in this 
section, and one, incidentally, which to some extent 
at least is found throughout the proposed Code in all 
the sections imposing liens for the tax, is the expan- 
sion of the provision to include bona fide encumbrancers 
in the classification with bona fide purchasers, as per- 
sons who take the property or an interest therein free 
from the lien.*® This change is fortunate indeed and 
should facilitate encumbrancing of estate property. 
One further change in this section is noted, namely, 
the limiting of the lien on the transferee’s own prop- 
erty after sale or encumbrance of the property received 
from the decedent, to the amount of value of the re- 
ceived property, whereas at present the statutory lien 
applies to all the property of transferee until the statu- 
tory period expires or the tax is paid.** This change 
makes the estate tax lien provision uniform with the 
gift tax lien which has always included such limita- 
tion.7*7 Certainly, as acknowledged by the codifiers, 
such a limitation is a reasonable one and “would not 
jeopardize the government’s interests.” 
2 By omitting ‘‘in respect thereto’’ and adding ‘‘to the extent of 
the decedent’s interest in such property as the time of such transfer 


or to the extent of such beneficiary's interest under such contract 
of insurance.”’ 


73 IRC, Sec. 827(b). 

7* See IRAC, Appendix, p. 274, Sec. 2207, note 1. 

7% TRAC, Sec. 2207(b). See also IRAC. Secs. 2303, 4093(a) 
7% IRC, Sec. 827(b). 

7 IRC, Sec. 1009, and IRAC, Sec. 2303. 

* TRAC, Appendix, p. 275, Sec. 2207, note 7. 
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Chapter 33 


Chapter 33 on the gift tax ‘**® contains only three 
changes of substance from the present provisions: *° 
first, the addition of language empowering the Com- 
missioner to.require security from the donor in the 
event of granting an extension of time for payment of 
the tax; *? second, the addition of a provision specify- 
ing the office of the Collector where the return is filed 
as the place of payment; ** and third, the extension of 
the exoneration from the lien of property encumbered 
to a bona fide encumbrancer as in the estate tax.** Of 
these only the last mentioned represents any marked 
change from the present practice, since the first men- 
tioned change merely makes statutory the gist of the 
present regulations of the Commissioner,** and the 
second, of course, is inserted merely for completeness. 
[In addition to the foregoing there is to be found in 
Section 2302(a) a slight language change which was 
intended to clarify that section.*® The section in the 
proposed Code reads: 


“(a) Liability for Payment.—The tax imposed by chapter 
— shall be paid by the donor. If such tax is not paid when 
due, the donee shall be personally liable for the tax (including 
interest, additional amounts, and additions to the tax) te 
the extent of the value of the gift.” 

In the Internal Revenue Code the pertinent language 
prescribes that “the donee of any gift shall be per- 
sonally liable for such tax to the extent of the value of 
such gift.” 8* (Italics supplied.) Obviously the in- 
tent of the codifiers was to make the section parallel 
in language and application to the estate tax section 
as to the liability of certain transferees and insurance 
beneficiaries discussed above.** The gift tax, however, 
by its very nature makes the proposed section ambiguous 
although possibly somewhat less so than as the law 
at present reads. The Commissioner’s Regulations” 
on the existing section do not help to solve the ques- 
tions which arise in the writer’s mind, examples of 
which are: who is the donee within the meaning of the 
section? Is it intended that any donee of a specific 
donor should be liable for the tax of the donor even 
though the gift to him was less than the $4,000 annual 
exclusion and, therefore, was not even reported on the 
gift tax return? By elimination of the phrase “of any 
gift” in the proposed section was it intended to exclude 
from the class of donees who should be liable for the 
donor’s gift tax those whose gifts were less than the 
annual exclusion and to include only those the gifts to 
whom were reportable? And finally, what about the 





7 TRAC, Secs. 2301-2303 inel., and 2351. 

*” IRC, Secs. 1008(a)(b), 1009, and 1030(a). 

8t TRAC, Sec. 2302(c), derived from IRC, Sec. 1008(b). 

® TRAC, Sec. 2302(d). 

83 TRAC, Sec. 2303. 

%U. S. Treas. Reg. 79, Art. 31 as amended by T. D. 4830 (CB 
1938-2, p. 368). 

* Derived from IRC, Sec. 1009 (part) 

86 IRC, Sec. 1009. 

87 See IRAC, Sec. 2203(a) (2). 

* U.S. Treas. Reg. 79, Art. 37. 
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dilemma of a donee of a beneficial interest such as in 
the Sanford case, *® of which he might be subsequently 
divested? Is sucha person a donee within the section 
even though the gift to him, subject to subsequent 
possible divestment, did not cause the incidence of any 
gift tax? Satisfactory answers to these questions could 
be developed in the Commissioner’s regulations and 
it is to be hoped that they will be. 

Although the scope of this paper is generally to 
survey the accomplishments of the Administrative 
Code and not to search out features which might stand 
revision and change, one suggestion pertinent to the 
gift tax appears timely, and since one of the changes 
in the statute as noted above was the enactment of the 
practice established by the Commissioner’s regula- 
tions, would not be without precedent. Reference is 
made to the donee’s information returns, requirement 
for the execution and filing of which is to be found 
only in the regulations of the Commissioner.” It 
would seem that if the practice of requiring these re- 
turns is sufficiently well established as being advisable 
from the point of view of efficient gift tax administra- 
tion, the requirement for filing them should be set out 


in the law as in the case of most other information 
returns. 


Board of Tax Appeals 


The fourth and last chapter of Subtitle A, entitled 
“Provisions Common to Income, Estate and Gift Taxes,” 
has as the contents of its first subchapter the material 
relating to the Board of Tax Appeals, its organization, 
jurisdiction and procedure, and the provisions as to 
court review of Board decisions.** In this subchapter 
there is noted less change, either technical or sub- 
stantive, for the bulk of the statutes transferred than 
any where else in the Subtitles examined for this paper 
inthe proposed Code. Furthermore, of the four changes 
of substance, two appear to be merely enactments of 
present practice. The first of these found in Section 
2506 of the Administrative Code relates to times and 
places of meetings of the Board.** This section is 
expanded to provide that the Commissioner’s as well 
as the taxpayer’s convenience should be considered in 
setting the calendar of the Board. It is believed that 
most taxpayer’s counsel would agree that the inclu- 
sion of the Commissioner’s convenience in this section 
is largely a matter of form, and at times they may 
believe that the Commissioner’s convenience is at present 
the prime consideration in setting Board calendars. 

The second of these changes would probably give 
tise to a great hue and cry from the ordinary lawyer 


es 


© Estate of Sanford v. Commissioner, 308 U. S. 39, 39-2 ustc {| 9745 
(1939), 

"U. S. Treas. Reg. 79, Art. 21, 
938-2, p. 368). 
" E.g., (RAC, Secs. 2012-2017 incl. 
"TRAC, Secs. 2501-2506, 2521-2532, 2551-2554, and 2571-2576, all incl. 
* Derived from IRC, Sec. 1105. . 


as amended by TD 4830 (CB 
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not engaged in tax practice who is interested in curb- 
ing the power of administrative agencies. To the tax 
lawyer it would appear hardly worth mentioning. 
Reference is made to Section 2522 of the Administra- 
tive Code providing for rules of practice, procedure 
and evidence before the Board. To the present provi- 
sion that the proceedings of the Board shall be con- 
ducted, among other things, “in accordance with the 
rules of evidence applicable in courts of the District 
of Columbia in civil cases,” ** is added the new phrase 
“except as modified by such rules as the Board may 
prescribe.” * It is submitted that although this may 
seem to give power to nullify in great measure the use 
of common law rules of evidence, as a matter of prac- 
tice the Board has been very liberal with regard to the 
admission of evidence and has frequently disregarded 
District of Columbia rules. The liberal practice has 
not been the subject of any substantial attack on the 
part of persons engaged in practice before the Board 
and research has disclosed no case in which the Board 
has been reversed solely for improperly admitting 
evidence. 

In Section 2530, however, with regard to burden of 
proof in transferee proceedings, there is noted a sub- 
stantial shift of the burden of proof from the Com- 
missioner where it now lies,®* to show that the petitioner 
is liable as a transferee of property of a taxpayer. The 
proposed section would shift this burden in cases where 
“the transferee or transferor is a foreign corporation, 
foreign trust, foreign estate, or a nonresident alien” 
or where “there is no appearance by or on behalf of 
the petitioner when the case is called for hearing before 
the Board.” *’ Further, it is provided that the burden 
shall not be on the Commissioner to show the value 
of the property received by the transferee or the amount 
of liability of the transferee, in addition to the present 
exception to the burden, namely, the showing that the 
taxpayer transferor was liable for the tax. No quarrel 
can be had with the first mentioned exceptions where 
there is a foreign transferee or transferor involved or 
where there is no appearance made by the petitioner 
transferee. It would seem, however, that the further 
cutting of the Commissioner’s burden to a minimum 
might result in undue harassment to transferees who 
frequently are not in possession of information suf- 
ficient to negative facts asserted by the Commissioner. 

In the sections pertaining to court review of Board 
decisions,®* there is noted one highly beneficial change, 
namely, the extension of the time for filing a petition 
to review a Board decision from three to four months 
where a petition has been filed by one party in the 





% IRC, Sec. 1111. 

% TRAC, Sec. 2522. 

% IRC, Sec. 1119. 

* TRAC, Sec. 2530(a). 

% TRAC, Secs. 2571-2576 incl. : 
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three months’ period allowed by statute.* The utility 
of this change is found in the situation where the deci- 
sion of the Board is split between the contentions of 
the petitioner and the Commissioner, and although 
one of the parties is satisfied with his partial success, 
if that success is to be attacked on a petition for review 
by the other party, he would be impelled to file a cross 
petition on the point on which he was unsuccessful. 
Short of reaching an accord with the opposing attorney 
within the three months’ period as to whether or not a 
petition for review will be filed, he may find that on 
the last day opposing counsel has filed such a petition 
for review without the contemplated cross petition 
being filed. As a consequence, to avoid such a situa- 
tion, many useless and solely protective petitions are 
filed, the necessity for which this change would obviate. 

Subchapter B of this chapter contains the provisions 
having to do with assessment and collection of defi- 
ciencies.° As was stated above in Part I, by some- 
what of a telescopic process one set of statutes is here 
found to cover the same area where, under the present 
Code, there are three. This feat has been accomp- 
lished largely by the adoption of the most uniformly 
suitable provisions from the three existing sets of 
statutes and substituting the word “taxpayer” where 
in the estate or gift tax statutes the word “donor” or 
“executor” is employed.’ As mentioned above, in 
achieving this consolidation and the resultant uni- 
formity in the statutes, there have been necessitated 
several changes of substance. 

The notice of deficiency section *°* has two new sub- 
provisions, one applying to income and gift taxes and 
the other to estate taxes, where the Commissioner has 
been notified of the existence of a fiduciary relation- 
ship or the appointment of an executor or administrator 
as the case may be and where the fiduciary status con- 
tinues to exist. The new sub-provisions state that 
mailing of notice of deficiency addressed in the name of 
the fiduciary to his last known address will constitute 
sufficient notice of deficiency. These additions make 
for clarification rather than change. 

In Section 2604 *°° embodying restrictions on assess- 
ment and future deficiency notices, to subsection (c) 
on waiver of restrictions is added a new phrase grant- 
ing the taxpayer the right to waive the restrictions con- 
tained in subsection (a) “at any time after the date 
prescribed for filing the return”. This addition was 
made necessary by conflicting decisions of the Circuit 
Courts of Appeals, two decisions in the Ninth Circuit 
holding a waiver signed before the mailing of a defi- 


® TRAC, Sec. 2573, derived from IRC, Sec. 1142. 

10 TRAC, Secs. 2601-2614 incl. 

101 F.g., IRAC, Sec, 2603, derived from IRC, Secs. 272(a)(1) (part) 
(k), 871(a)(1) (part), 901(d) (part), and 1012(a)(1) (part) (j). ° 

1022 TRAC, Sec. 2602. 

38 Derived from IRC, Secs. 272(a)(1) (part) (d)(f), 871(a)(1) 
(part) (d)(f), and 1012(a)(1) (part) (d)(f). 
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ciency notice invalid *** and a more recent case in the 
Sixth Circuit apparently contra The language of 
the proposed section makes clear that the waivers 
signed before final determination of deficiency cannot 
again be challenged, and the change therefore con- 
tributes to a more satisfactory administrative procedure. 

In the following section *°° on collection of defici- 
encies, a change resulting from consolidation and pro- 
motive of uniformity is noted in the limitation of the 
period in which the payment of deficiencies may be 
extended to three years. In the case of income and 
gift taxes this change is one of extension since the 
period provided by the present statutes is eighteen 
months.’ In the case of the estate tax the present 
statutory maximum period of four years is cut down 
by one year,’®® and in the case of unjust enrichment 
taxes there is no change from the present statutory 
maximum period of three years.1°° This change appears 
reasonable and should not impose undue hardship. 


Collection of Deficiencies 


The section following, however, on jeopardy assess- 
ments '?° contains one change resulting in the use of a 
single provision to cover the three types of taxes, 
which appears unwarranted. In the provisions regard- 
ing the time within which a bond may be posted to 
stay collection, the ten-day period at present applicable 
to income and gift taxes ™ is adopted to apply also to 
the estate tax where under the present provisions a 
period of thirty days is granted."? It would seem 
that, because of the probable necessity of getting 
authority of a probate court in order to post such a 
bond, and the impossibility in most cases of obtaining 
such authority within ten days, the thirty-day provi- 
sion at present in the law in the case of the estate tax 
is preferable to the change made. 

In the next three sections relating bankruptcy and 
receivership procedure, personal holding company 
deficiencies, and claims in abatement, no changes of 
substance are noted.'* Section 2610 7"* imposing addi- 
tions to the tax in case of deficiency adds a new feature 
to the existing law as to the estate tax by making 
applicable to deficiencies thereof the negligence and 
fraud provisions at present applicable only to income 
and gift tax deficiencies. 





104 Mutual Lumber Co. v. Poe, 66 F. (2d) 904, 3 ustc J 1158 (CCA-9. 
1933), cert. denied, 290 U. S. 706 (1934); McCarthy Co. v. Commis- 
sioner, 80 F. (2d) 618, 35-2 ustc {| 9674 (CCA-9, 1935), cert. denied, 
298 U. S. 655 (1936). 

105 Moore v. Cleveland Ry. Co., 108 F. (2d) 656, 40-1 ustc © 9180 
(CCA-6, 1940). 

10 TRAC, Sec. 2605, derived from IRC, Secs. 272(b) (c) (i) (j), 7020) 
(part), 871(b)(c)(h) (part), and 1012(b)(c) (i). 

107 TRC, Secs. 272(j), and 1012(i). 

108 TRC, Sec. 871(h). 

109 TRC, Sec. 702(c). 

110 TRAC, Sec. 2606, derived from IRC, Secs. 272(a)-(i), 872, and 
1013. 

111 TRC, Secs. 273(f), and 1013. 

1123 IRC, Sec. 872. 
3 TRAC, Secs. 2607, 2608, and 2609. 
us Derived from IRC, Secs. 293 and 1019. 
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In the last four sections of this subchapter **° con- 
taining the statute of limitations provisions as to 
assessment and collection of deficiencies there is found 
a logical extension to the estate and gift taxes of the 
present income tax provisions*** as to waiver by 
agreement in writing prior to the expiration of the 
period in which assessment can be made of the running 
of the statutes and also for the extension of such a 
waiver by subsequent agreement."” 


In subchapter C containing the provisions for claims 
against transferees and fiduciaries *** a new subsection 
has been added to provide for the curious situation 
resulting from the decision of the Supreme Court in 
United States v. Continental National Bank and Trust 
Co.,"° wherein it was held that under the present 
statutes, the statute of limitations on assessment of a 
deficiency against a transferee of a transferee had run 
before having run against the transferee in the special 
instance where the first transferee had died during the 
pendency of Board of Tax Appeals proceedings in 
which the liability for the tax sought to be collected 
from the second transferee was being contested by the 
first transferee. The new subsection *”° tolls the run- 
ning of the statute for sixty days after notice of death 
or termination of existence in the case of a corporation 
is given to the Commissioner. 

In subchapter D relating to interest on (1) the tax 
shown on the return,?*4 (2) deficiencies,?? and (3) 
assessed amounts,?** it is pleasant to note that the 
statute has been simplified and condensed, and the 
peculiar quirk of the present statutes which provide 
for interest on interest in the event of payment after 
the expiration of an extension period is eliminated,’ 
for “simplification without appreciable loss of 
revenue” as the codifiers put it.’ The estate tax in- 
terest provisions are somewhat changed to make the 
one set of statutes suffice for all three taxes, in that the 
three months’ period of grace at present found in Sec- 
tion 890(a) of the Internal Revenue Code, where an 
extension has been granted, is eliminated and the rate 
of interest to be collected for late payment of estate 
tax or deficiencies is raised from four to six per cent. 
Unless it can be shown that there is a marked differ- 
ence of ability to pay such a rate of interest between 
individuals on the one hand and decedents’ estates on 
the other, the change made, achieving as it does uni- 
formity and simplicity, should not result in such hard- 





pe TRAC, Secs. 2611-2614. 

a IRC, Sees. 822(a), 871(h), and 702(c). 

re TRAC, Sec. 2614(b). 

> TRAC, Sees. 2651 and 2652. 

1, 205 U. S. 398, 39-1 uste | 9227 (1939). 

a IRAC, Sec. 2651(b) (2). 

~! TRAC, Sec. 2701, derived from IRC, Secs. 294(a)(1)(2), 295, 
890(a), 893(a)(1)(2), 1020(a), and 1023(a)(1)(2). 

ro TRAC, Sec. 2702, derived from IRC, Secs, 292, 891 and 1021. 
on. JRAC, Sec. 2703, derived from IRC, Sec. 294(b), 296, 890(b), 
893('b) (1) (3), 1020(b), and 1023(b) (1) (3). 

a IRAC, Secs. 2701, 2703. Cf. IRC, Sec. 294(a)(2). 

* IRAC, Appendix, p. 279, Sec. 2701, note 5. 
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ship as to outweigh administrative convenience, and 
would appear, therefore, to be reasonable. 

The last subchapter of this chapter, containing the 
material on refunds and credits,’*® discloses one change 
of substance resulting from the unifying of the provi- 
sions. In this instance the provisions as to the period 
of limitation on filing of claims for refund now existing 
with respect to income tax is extended to apply to 
estate and gift taxes.1°7 The present period of three 
years from the payment of the tax in the case of estate 
and gift taxes is shortened to three years from the 
filing of the return or two years from the payment of 
the tax whichever period expires the later. In light of 


uniformity promoted, this change seems reasonable 
and efficient. 


Subtitle C 


Turning now to Subtitle C, the general admin- 
istrative provisions, and omitting from discussion here 
the contents of Subtitle B on the miscellaneous taxes, 
one finds several changes of substance. The new sub- 
section in the chapter on returns providing for simpli- 
fied verification has been discussed above. To implement 
this new method of verification a new subsection 38 is 
added providing that every individual who subscribes 
any return which he does not believe to be true and 
correct as to any material matter shall be subject to 
fine and imprisonment as provided for perjury. In 
Section 4008, providing the extent to which returns of 
any taxes shall be available for inspection, there has 
been new language inserted to curtail such inspection. 
It is here provided that only state officials charged with 
administration of the tax laws may inspect and that 
the request for inspection must state the purpose for 
which the inspection is to be made.’ This latter fea- 
ture adds a new requirement not found in the existing 
statute. In this statute there is noted one of the 
omissions of substance suggested in the introduction 
to this paper. In Section 55(b)(1) of the Internal 
Revenue Code there was a provision giving state offi- 
cers upon request of the governor practically carte 
blanche to inspect income tax returns of corporations. 
By elimination of this subsection corporation returns 
are given the same protection from inspection as in- 
dividual returns. 

In Chapter 60 dealing with examinations of books, 
witnesses and premises necessary for efficient admin- 
istration of the tax laws two changes of substance are 
noted. The first of these in the section on examination 
of books and witnesses **° makes it clear that the 
Bureau officer designated by the Commissioner is author- 





1226 TRAC, Secs. 2801-2805. 

127 TRAC, Sec. 2801, derived from IRC, Secs. 322(b)(1)(2), 910, and 
1027(b) (1) (2). 

128 TRAC, Sec. 4003(c). 

1222 TRAC, Sec. 4008(b). 

130 TRAC, Sec. 4021. 
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ized to make the examination “without regard to any 
statutory period of limitation for the assessment or 
collection of any internal revenue tax”. This addition 
was deemed necessary to insure the right to examine 
in cases where there is a possibility of fraud, in which 
event the statute of limitations would not apply to the 
return which is the subject of examination. The sec- 
ond change found in Section 4028 provides that no one 
shall be excused from giving evidence in an internal 
revenue hearing by claiming his privilege against in- 
crimination but as a corollary, havjng claimed his 
privilege and having divulged incriminating evidence, 
he shall be immune from prosecution or penalty by 
reason of the information given except, of course, for 
perjury. This provision, apparently deemed necessary 
for effective administration of all the tax laws,’ is at 
present found only in the Cotton Futures %? and In- 
dustrial Alcohol Taxes."** 


Authority of Collectors 


In Chapter 62 on collection generally in the section *** 
conferring and defining the authority of collectors and 
their deputies is found the elimination of one small 
phrase from the present statute as to the effect of 
which the codifiers hold this view. Their note states: 
“This change contemplates the elimination of suits 
against collectors”.?*5 

The elimination mentioned occurs in the portion of 
the section which states that collectors shall be re- 
sponsible to the United States for money collected, 
and the omitted phrase is “and to individuals, as the 
case may be”. Later in the section, however, as to 
responsibility for acts done while acting as collector 
new language is added to make the responsibility flow 
“‘hoth to the United States and to individuals, as the 
case may be”. The exact effect of this change is diffi- 
cult to determine, and it is submitted that considerable 
ambiguity exists in the section as newly drafted. In 
the first place, unless correlatively the Tucker Act 1*° 
were expanded to allow suits without limitation against 
the United States in the District Courts for taxes 
illegally collected, it is believed that the effect intended 
by the codifiers would be denied by District Courts 
which would not so easily be inclined to give up to the 
Court of Claims their jurisdiction over the majority 
of tax refund suits. Secondly, by the maintenance of 
responsibility for acts, it would seem that a cause of 
action for the recovery of taxes might be so framed as 
to sound in damages for the wrongful act of the 
collector through his deputy. It is believed that 





31 See IRAC, Appendix, p. 322. Sec. 4028, note 1. 
132 TRC, Sec. 1930. 
33 TRC, Sec. 3119. 


‘4 TRAC, Sec. 4063, derived from IRC, Secs. 3651 and 3654(b). 
35 TRAC, Appendix, p. 323, Sec. 4063, note 1. 
1386 28 USCA, Sec. 41 (f 000). 
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remaining sections in this subchapter having to do 
with the medium for payment of taxes and the receipts 
to be given, there appears only one further change 
worthy of note, and that is the expansion of the section 
on payment by United States notes and certificates of 
indebtedness to provide that in the case of taxes pay- 
able by stamps, the payment for such stamps may be 
made in such notes and certificates of indebtedness.’ 

The following subchapter on the lien for taxes includes 
a great deal by way of change and new matter. As to 
the lien generally, a new time is fixed at which it will 
arise; it is specifically extended to transferees and 
fiduciaries ; new discretion is granted as to the prop- 
erty it will cover; and its priority position is newly 
defined.*** The new provision as to time of arising of 
the lien is stated to be when “notice thereof is duly 
filed”, in place of the present trouble-causing time 
when the assessment list was received.*® This marks 
a great improvement in that there is no longer that 
hiatus between the time the lien arises and the time 
when it is effective against others. The extension to 
transferees and fiduciaries, it is believed, needs no 
comment. With regard to the property covered, the 
use of the parenthetical phrase “nat excluded by the 
notice from such lien” 1*° was intended to give discre- 
tion to collectors in filing notice of the lien to exclude 
personal property because of the hardship frequently 
caused to transferees or encumbrancers in view of the 
difficulty of obtaining knowledge of the existence of 
the lien. As to priorities, the feature of recording as 
determining the status of prior liens or encumbrances 
is a newly emphasized element where in the present 
statute there is some question whether or not prior 
unrecorded encumbrances precede the Government’s 
lien.4* The same emphasis is noted in the require- 
ment of the proposed statute that a judgment lien be 
perfected in order to precede the tax lien. 

In accord with a policy of promoting free trans- 
ferability and negotiability of securities, the new spe- 
cial subsection applying to securities subject to a 
lien '*? has been changed to divest the lien from the 
security when transferred or encumbered for consid- 
eration in lieu of merely invalidating it as is the case 
under the present statute. The invalidating section 
leads to the inference that the lien would regain its 
validity if sold to a person with knowledge of the 
existence thereof. Such a result was deemed unde- 
sirable by the codifiers 14° and, it is believed, properly so. 





137 TRAC, Sec. 4066, derived from IRC, Sec. 3657. 

138 TRAC, Sec. 4091, derived from IRC, Secs. 3670 and 3671. 
189 TRC, Sec. 3671. 

40 TRAC, Sec. 4091(c). 

141 See IRAC, Appendix, p. 324, Sec. 4091, notes 7 and 8. 

12 TRAC, Sec. 4093(a), derived from IRC, Sec. 3672(b) (1). 
43 TRAC, Appendix, p. 324, Sec. 4093, note 1. 
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Section 4094 


Section 4094 in the Administrative Code is entirely 
new and provides for property exempt from the lien. 
The exempted property is enumerated and is identical 
with that exempted from distraint.14* As is pointed 
out in the note of the codifiers,’**° such a section is 
really necessary to provide any effect to the distraint 
exemption because otherwise, even though property 
could not be distrained, the lien could be enforced by 
separate action thereby nullifying the exemption from 
distraint. 

There follow five sections containing provisions as 
to the release of lien and discharge of part of the 
property subject thereto.**® Of these, one new sec- 
tion ‘#7 should serve to cut down the irritation which 
the tax-paying public frequently feels toward the 
Government. Under the present law when a prior en- 
cumbrancer forecloses and acquires the property sub- 
ject to a tax lien, or any person acquires such property 
at the sale on foreclosure of the prior encumbrance, he 
finds his title clouded by the existence of the tax lien 
which in reality is worthless, and he is forced to take 
steps under Section 3674 of the Internal Revenue 
Code ‘48 to have the property discharged. Since that 
section provides for discharge only in case of payment 
of the value of the United States’ interest in the 
property, customarily the discharges have been issued 
only upon condition of a nuisance value payment of 
$100 as the value of the United States’ interest where 
in reality the interest is of no value because the amount 
of the mortgage and costs far exceeds the value of the 
property foreclosed.** Taxpayers have frequently re- 
garded this practice as a special kind of highway rob- 
bery which the Government can practice because it 
can get away with it. The new section removes this 
irritation by providing for a certificate of discharge of 
the property in such a situation without payment. 

Sections 4100 and 4101 both embody material new 
in the Administrative Code and constitute meritorious 
recognition and encouragement of present day busi- 
ness practice. The first of these sections protects a 
debtor who discharges a debt without actual notice 
that it is subject to a lien, and the second permits 
refinancing of prior liens without affecting priority 
unless difference in interest rate or in conditions of the 
obligation jeopardizes or diminishes the junior lien of 
the United States. 


™# TRAC, Sec. 4122. 

“S TRAC, Appendix, p. 324, Sec. 4094, note 1. 

“6 TRAC, Secs. 4095-4099 incl. 

** TRAC, Sec. 4097. 

“S TRAC, Sec. 4096(b). 

‘“ The situation described is to be distinguished from that in 
which the lien has become legally unenforceable by reason of the 
running of the statute of limitations. Upon application in such cases 
certificates of discharge are issued without charge. 
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Actions to Clear Property Titles 


The following section on action to clear title to 
property '°° is likewise new in language and phraseology 
and would completely supersede the cumbersome pro- 
cedure now set forth in the Internal Revenue Code and 
elsewhere.’*! The new section provides for consent by 
the United States to be named a party in a state or 
federal court in an action to foreclose or adjudicate the 
status of a lien on property; manner of service of 
process and the contents of the pleadings are specified ; 
provision is made for removal to a federal court at 
the instance of the United States and for remand to the 
state court in certain cases; provision is made for the 
asking of affirmative relief of foreclosure and judicial 
sale by the United States and the distribution of the 
proceeds of sale according to court decree; authority 
is given to the Collector on direction of the Com- 
missioner to bid at any judicial sale ordered in such 
action; authority to redeem within one year or to 
waive or assign the right of redemption is given the 
Commissioner where the sale has been made in fore- 
closure of a prior lien; and finally, exoneration to the 
United States is provided for costs of any such action. 
Under the Internal Revenue Code section **? which 
would be superseded, filing of the action, allowed to 
clear title to realty only, was dependent upon obtain- 
ing prior consent from the Commissioner, or if he 
failed to give such consent within six months, upon 
filing a court petition for leave to file an action. The 
cumbersome nature of this process is apparent and the 
new section represents a step forward in streamlining 
and efficiency. The last section in this subchapter *°* 
providing for an action to enforce the tax lien adopts 
the material from the Internal Revenue Code prac- 
tically without change with the exception of the 
addition of a phrase designed to cover the liability of 
fiduciaries and transferees. 


In subchapter C of this chapter containing the sec- 
tions on distraint *** there are found many changes of 
substance for the most part increasing the protection 
afforded to the taxpayer from distraint of his property 
or in redemption thereafter. An exception to this gen- 
eral statement is found in the change made in the first 
section **° of the subchapter extending to all internal 
revenue taxes the provision now applicable only to 
miscellaneous taxes ** for immediate distraint where 
collection appears to be in jeopardy. The section 
further eliminates the requirement that personal prop- 
erty be exhausted before real property can be dis- 





189 TRAC, Sec. 4102, derived from 28 USC, Secs. 901-904, 906, 46 
Stat. 1528 (f 000). 

151 TRC, Sec. 3679 and 28 USC, Secs. 901-904, 906 as applied to tax 
liens. 

152 TRC, Sec. 3679. 

1833 TRAC, Sec. 4103, derived from IRC, Sec. 3678. 

154 TRAC, Secs. 4121-4135 incl. 

1855 TRAC, Sec. 4121. 

156 TRC, Sec. 3660(a). 
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trained.*? Both of these changes seem reasonable 
and not unduly prejudicial to the rights of taxpayers. 


Property Exempt from Distraint 

The following section on property exempt from dis- 
traint °° expands considerably the categories of exempt 
property. First, the exemption would no longer be 
limited to the head of a family but would apply to all 
persons; secondly, there is included farm machinery 
as well as livestock in an aggregate of $300, where 
formerly the exemption applied to one cow, two hogs 
and five sheep; third, the exemption afforded to books 
and tools of trade or profession is expanded from $100 
to $300; and finally, there is an entirely new sub- 
division added exempting salary or wages on a per- 
centage basis dependent upon the amount earned. For 
salaries in excess of $10,000 a year, twenty per cent 
only is exempted whereas for salaries aggregating 
$2,400 per year or less fifty per cent is exempted with 
various other percentages applicable between these 
two limits. Considering that under the present statute 
no exemption is given to salaries, and it is not at all 
certain that exemptions set up by state statutes can 
operate to preclude the interest of the Federal Govern- 
ment,!°® this new subsection is in reality a boon to the 
taxpayer rather than a substantial deprivation of his 
existing rights as it has been characterized elsewhere.’ 

As to the sale of distrained property, the procedure 
for both real and personal property is made the same 
in the new Code ** with present and new features 
adopted which would appear to give the taxpayer in- 
creased benefit by increasing the possibility of obtain- 
ing a higher price on the sale of his property, such as 
making discretionary the advertisement or announce- 
ment of a minimum price, providing for a longer per- 
missible period after advertisement and before sale, 
providing for adjournment of the sale, and increasing 
the radius from point of seizure within which the sale 
may be held. Subsection (e) of this section contains 
some new material to protect the Government’s rights 
against a defaulting purchaser at such a sale. 

In Section 4129 ** on redemption of real property 
after sale, the advantages noted from the changes 
made by the Administrative Code are divided between 
the taxpayer and the Government. For the taxpayer, 
the rate of interest which must be paid on the purchase 
price to effect redemption is reduced from twenty to 
twelve per cent per annum, and for the Government 
it is provided that redemption can be had if the Gov- 
ernment holds the certificate of sale only after all out- 





187 See IRC, Secs. 3690, 3700. 

188 TRAC, Sec. 4122, derived from IRC, Sec. 3691. 

189 See IT 1683 (CB June, 1923, p. 172). 

10 Alexander, Tax News Letter, Special Supplement, October 17, 
1941, 


11 TRAC, Sec. 4123, derived from IRC, Secs. 3693, 3695(a) (part), 


and 3701(a)(b)(c)(d)(f). 
182 Derived from IRC, Sec. 3702(b). 
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standing liabilities under the internal revenue laws of 
the party seeking to redeem are satisfied instead of 
merely the liability under which the property was 
seized originally. This latter provision is to prevent 
the useless effort of redemption only to be followed by 
immediate distraint for other tax liabilities. 


Section 4132 involves a provision which is com- 
pletely new in the Administrative Code and was occa- 
sioned by the recent holding of the Second Circuit 
Court of Appeals in United States v. Long Island Drug 
Co., Inc.,1 wherein it was held that a distraint notice 
served upon an employer of the delinquent taxpayer 
was not operative to secure for the payment due to the 
Government, the future salaries to be earned by the 
taxpayer. The new section purports to make the distraint 
a continuous seizure “until the liability in respect of 
which the distraint is made is satisfied or becomes 
legally unenforceable”.* 

In the last two subchapters of the chapter on collec- 
tion, the changes noted are for the most part tech- 
nical with but little new or different as a matter of 
substance. There is, however, one completely new 
section in the subchapter on actions by the United 
States in which it is provided that the provisions of 
the internal revenue laws for collection of taxes, penalties, 
etc., are cumulative and the pursuance of one method 
of enforcement shall not constitute an election to pur- 
sue that method to the exclusion of others.?*° In the 
subchapter on closing agreements and compromises 
the only change of substance noted was the expansion 
of the section on compromises to contemplate the taking 
of property as well as money in a compromise.*” 


Refunds and Credits 


In the following chapter on refunds and credits the 
authority of the Commissioner is enlarged in two 
respects. The first of these is in regard to crediting 
overpayments against liabilities of the same taxpayer.’® 
Under the present statute the Commissioner has authority 
to make the credit only with respect to certain specific 
taxes of the same kind. The codifiers point out that 
the section makes the exercise of the authority to 
credit on other taxes discretionary and not mandatory 
because of administrative difficulties.16® This additional 
authority of the Commissioner in making credits appears 
reasonable provided that regard is had for the fact that 
in some instances the same person may be a taxpayer 
in more than one capacity. For instance, it would 
appear unreasonable to permit the crediting of an over- 





163 115 F, (2d) 983, 41-1 ustc § 9140 (CCA-2, 1940). 

164 TRAC, Sec. 4132. 

16 TRAC, Secs. 4151-4157 and 4171-4173. 

16 TRAC, Sec. 4155. 

167 TRAC, Sec. 4172(b) (3). 

18 TRAC, Sec. 4202, derived from IRC, Secs. 322(a), 1027(a), and 
3770(a)(1) (part). 

109 H.g., gift tax overpayment may be credited only on gift tax 
owed by same person. IRC, Sec. 1027(a). 
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payment of an estate tax on the individual executor’s 
income tax liability. It is assumed that the Commis- 
sioner would not undertake to authorize a credit in 
such a situation. 


The second respect in which the Commissioner’s 
authority is enlarged is as to settlement and payment 
of judgments.’ The statute giving this authority is 
new in the Administrative Code and the authority 
given is with respect to judgments against the United 
States. This does not represent a great change from 
the present law for the reason that the Comptroller 
General has ruled that the Commissioner has such 
authority with respect to judgments against Collectors 
and after the issuance of a certificate of probable cause 
in the suit against a Collector the claim becomes in 
effect one against the United States.1” 

The last chapter in this Subtitle consists of various 
miscellaneous provisions among which there is found 
one which is entirely new in substance and which the 
writer deems to be most unfortunate from the stand- 
point of the possibility of getting the proposed Code 
enacted into law. This is the criminal penalty of fine 
up to $1,000 provided to be imposed on taxpayers for 
failure to “file any return, keep any record, supply any 
information, or pay, collect, or account for any tax” 
even though the failure be not willful.17? Not only 
does the proposed penalty seem unduly hard, smack- 
ing entirely too much of the totalitarian fear psychology, 
and unnecessary for the proper administration of the 
tax laws, but certainly it will be chosen, as this section 
already has been,’” as the rallying point around which 
to gather opposition to the enactment of the proposed 
Code. Unjust and unfair as the criticisms of the Code 
as a whole may be, those who would ordinarily be 
reasonable about the business of taxpaying and would 
appreciate the tremendousness of the task of tax col- 
lecting would be inclined, it is believed, to view such a 
provision with suspicion and to assume without going 
into the matter that the remaining changes made in 
the Code would be of a character substantially to 
browbeat the taxpayer. Certainly, as has been pointed 
out, such is not the character of the Code as a whole 
and it is to be hoped that before presenting the Code 
to the Congress for enactment this penalty will be 
eliminated so that the really fine work done will not 
have been done in vain.?"* 


<< 


"© TRAC, Sec. 4203. 


“See IRAC, Appendix, p. 328, Sec. 4203, note 1. 
™ TRAC, Sec. 4233(a). 


Pv Alexander, Tax News Letter, Special Supplement, October 17, 
941, 


To avoid an anti-climax, if there can be said to be a climax in 
this type of exposition, the remaining change of substance in this 
chapter is noted here. IRAC, Sec. 4236 is new, providing for the sus- 
Pension of the running of the statute of limitations on distraint dur- 
ing the period in which property otherwise subject to distraint is 
in the custody or under the control of a court. 
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Ill. Omissions of Substance 


In the introduction to this paper the changes made 
in the proposed Code were classified as (1) technical, 
(2) those of substance, and (3) omissions of substance. 
Some of the omissions of substance have been pointed 
out in other parts of this paper, and the discussion here 
will be limited to giving only the highlights of such 
further omissions as can be said to be other than tech- 
nical. The two sections of the Internal Revenue Code 
providing for tax on Alaskan Railroads **° are omitted 
on the theory that such provisions are local rather than 
national in scope and do not properly find a place in the 
Revenue Code. Several sections now found in the 
miscellaneous taxes are omitted as being the proper 
subject of regulations rather than statute. Examples 
are the sections providing that collectors shall cause 
tobacco and oleomargarine factories in the district to 
be numbered,” and that distillers’ books shall be kept 
available for inspection by revenue agents.** Chapter 
22 of the Internal Revenue Code *** providing for tax 
on the importation of fish and other oils is completely 
deleted as constituting in substance customs duties, 
administered by the Bureau of Customs, and, there- 
fore, improperly included in the revenue laws. One 
of the most interesting of all the omissions made in 
the new Code is failure to transfer Section 3653 of the 
present Code. This section is the one specifically pro- 
hibiting suits restraining assessment or collection of 
tax. It was believed by the codifiers that the meat 
of this section had been so substantially construed out 
of it by the courts in granting injunctions in cases 
which they felt to be exceptions to or not within the 
statute that it was not worth while to keep the statute 
as part of the law.’ For the most part the remaining 
omissions are of matters deemed to be inter-depart- 
mental in character and more properly the subject of 
inter-department regulation,’® or of matters covered 
elsewhere by a more general provision than the omitted 
section. Examples of this latter type are found in 
connection with the special penalties now set out in 
the Code with regard to Miscellaneous Taxes which 
are deemed covered either by Sections 3353 or 4233 of 
the proposed Code.** 


IV. Conclusion 


It must be borne in mind that any estimate of the ac- 
complishment of the Administrative Code made here is 
based only on a complete examination of the sections re- 
lating to income, estate and gift [Turn to page 428] 





17%8 TRC, Secs. 1300 and 1301. 

16 TRC, Secs. 2035 and 2322(d). 

177 IRC, Sec. 2841(b). 

178 IRC, Secs. 2490-2494, 

179 TRAC, Appendix, p. 345, Sec. 3653, notes 1-4. 

189 #.g., IRC, Secs. 2306 (part), 3157(a) (part), and 3796. 


181 F.g., IRC, Secs. 1926(a)(b), 1929(a)(1)(b)(c), 2161(e) (f)(g), and 
2826(a) (part). 





































































































































































































































































































Gift Tax Accounting 


A Brief Review of the Procedure 


By H. ARNOLD STRANGMAN* 


HE gift tax appears to be the tax which the 
fewest laymen know the least about. The 
reason, of course, is not hard to find, as apart 
from the comparatively few gift taxpayers (in relation 
to the number of income taxpayers, for instance), the 
majority of the people have probably never even heard 
of it. The tax is one which affects only the wealthy, 
and in fact unless a gift exceeds $4000 in value it is 
not regarded as a gift for purposes of the gift tax. 

In all probability about 99 per cent of taxable gifts 
made are to members of the immediate families of the 
donors, and to charities. In a large number of cases 
the motive prompting the making of gifts to individual 
family donees, such as son, daughter, etc., is prob- 
ably that the distribution of assets comprising the 
donor’s estate during his lifetime entails payment of 
a tax at a lower rate than that which would have to 
be paid upon the estate after the death of the donor. 
Another motive lies in the desire of a donor to have 
those who will have to manage his property after his 
death, acquire at least a working knowledge in regard 
to such responsibilities, at a time when the donor is 
still alive and able to offer counsel in the conduct of 
such affairs. The fact remains that there are a con- 
siderable number of gift taxpayers, and the revenue 
from the tax (call it “discounted” estate tax if you 
will) is by no means insignificant. 

There are no important accounting principles in- 
volved in gift tax accounting; and it is the intention 
here merely to consider some of the “refinements” so 
to speak, which may with advantage be included in 
the accounting records of a person who has embarked, 
or is about to embark on a program of distributing 
some of his estate during his lifetime. 

The accounting records of a donor should be main- 
tained in such a manner that the data required for 


* Tax Accountant, Los Angeles. 


the preparation of the gift tax returns, both for donor 
and donees, can be readily obtained. Records that 
may be adequate for income tax purposes, invest- 
ments, personal expenditures, etc., may be found de- 
ficient as regards the furnishing of data required for 
the gift tax return; and this data may, perhaps, only 
be acquired after a considerable amount of “digging,” 
the extent of the drudgery involved being in direct 
proportion to the number of donees, and the different 
classifications of gifts which have been made. 

Since the introduction of the federal gift tax in 1932 
several of the states have enacted gift tax laws of their 
own, the provisions of which are as widely divergent 
as the number of “gift tax” states: however, the most 
pertinent data will, as a general rule, be found essential 
both for the federal and state returns. 


As regards the information which must be reported 
in the federal return, Schedule “A” of the donor’s re- 
turn calls for the following: 

1. Description of gift 

2. Motive 

3. Name and address of donee 
4. Date of gift 

5. Valuation at date of gift 

Each donee also must file a return of gifts received, 

and report therein the following information: 
1. Description of gift received 
2. Date of gift 
3. Value at date of gift 

It may be well to review the general provisions of 
the federal gift tax. In brief, the statute reaches all 
transfers of property to the extent that they are dona- 
tive in character. Any transfer of property without 
an adequate and full consideration in money of 
money’s worth constitutes a gift. In addition to the 
common form of direct gift such as cash, stocks, bonds, 
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real estate, etc., taxable transfers may arise through 
the forgiveness of a debt, the cancellation of a prom- 
issory note, the establishment of a joint bank account, 
etc. Where the value of property transferred is greater 
than the amount of consideration paid for it, then such 
excess is regarded as a gift. 


HERE is a specific exemption of $40,000 which may 

be taken in full in a single year, or it may be spread 
over a period of years at the option of the donor, and 
in such amounts as he sees fit. Originally the specific 
exemption was $50,000, but it was reduced to $40,000 
effective for the year 1936; and at the present time 
there is talk of a further reduction for the year 1942. 


There is also an annual exemption or exclusion of 
$4000 for each donee, which means that unless gifts 
amounting to $4000 in value are made to a donee in 
a calendar year, there is no taxable gift under the pro- 
visions of the federal gift tax. 


The basis for the federal gift tax is the calendar year. 


Charitable gifts are, for the most part, exempt from 
the gift tax, and for this reason are disregarded herein. 


The federal gift tax must be paid by the donor, in 
full, on or before March 15, after the close of the 
calendar year. Quarterly installment payments— 
allowed when paying income tax—are not permitted 
for gift tax. 


The first $10,000 of net gifts is subject to gift tax 
at 114 per cent and the rates increase progressively 
through a series of brackets based on total net gifts, 
up to 52% per cent on net gifts in excess of $50 
million. 

The tax is computed first on the amount of total net 
gifts for all years in which taxable gifts have been 
made. From the amount of tax so determined is 
deducted the tax on total net gifts for prior years, the 
balance being the amount of tax on gifts made in 
the current calendar year. 


It will readily be perceived that where total net gifts 
made by a donor have reached an amount which is 
close to the maximum in a tax rate bracket, the donor 
should have this information at hand or determinable 
with as little difficulty as possible, or he might con- 
tinue to make gifts on a more lavish scale than he 
would otherwise do if he realized that such gifts were 
subject to a higher rate of tax. It is suggested that 
a gift tax control account be maintained in the gen- 
eral ledger, and that separate accounts be kept for each 
individual donee—in a subsidiary record if numbers 
Warrant such procedure. The control account will 
not, of course, record “net gifts”: and inasmuch as it 
would probably be closed out each year into capital 
account, there would be no handy record even of ag- 
gregate gifts made over a period of years. To supply 
this want, a memorandum account may be kept, sup- 
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plementary to the control account, showing the pro- 
gressive status of total net gifts, as follows: 


Total Specific Annual Net Total 
Year Gifts Exemption Exclusion Gifts Net Gifts 
is $160,000 $20,000 $40,000 $100,000 $100,000 
1940).<... 140,000 20,000 40,000 80,000 180,000 
er. .... 100,000 None 40,000 60,000 240,000 


It would be a simple matter for the donor to deter- 
mine the amount of his total net gifts at any time 
during 1942. To the balance of total net gifts as at 
December 31, 1941, ($240,000) he would add the 
amount of total gifts made to date in 1942, less $4000 
for each donee. 


We have noted that the donor must report gifts 
made to each donee according to classification, that 
date of gift must be given, and valuation of gift at date 
of gift supplied. If the individual accounts of donees 
be maintained in analytical form, with columns for 
each month of the year, no matter how diversified the 
gifts may be, it is comparatively simple to record them 
in such an account so that not only will totals for each 
gift classification for the year be easily obtained, but 
the months in which gifts were made will also be as- 
certainable at a glance. For example: 


Gift Account—John Doe, Donee 


Type of Gift Jan. Feb. March April Totals 

MR irda athena San $1,000 $1,500 $1,200 $2,000 $15,000 
ae cae +. 8,500 | 8,500 
oo aes Sar 6,800 6,800 
Real estate ..... 3,500 3,500 
Furniture, etc. .. 1,000 1,000 


Where gifts are made to a donee who is a married 
person, in order that two exclusions of $4000 each may 
be substantiated, it is well either to make a separate 
gift to each, if possible, or otherwise establish the 
fact that husband and wife constitute two separate 
donees. In the case of a gift of cash, the check could 
be made payable to “Ann and John Doe,” and each 
would endorse it: however, this procedure, except in 
the “community property” states, would not establish 
the proportion in which the gift was distributable be- 
tween them. A separate check to each would be in- 
finitely preferable. Husband and wife should each file 
a separate donee’s return, reporting therein one-half 
of gifts received. If the donor’s records carry a sep- 
arate account for each of them to which one-half of 
all gifts made have been posted, it would appear that 
this should substantiate the two exclusions in event 
of an investigation by the revenue authorities. 

Where property other than cash is transferred, its 
value at the date of gift constitutes the amount of the 
gift: and the value of the property is defined as the 
price at which it would change hands between a will- 
ing buyer and a willing seller, neither being under any 
compulsion to buy or sell. [Turn to page 436] 





































































































































































































































































































































































































































































































































































By DOUGLAS 






HE present war effort of the United States has 
brought sharply into focus the problem of inter- 
governmental taxing power. There is currently 

a measure before Congress providing for the exemp- 

tion from state, territorial, and local sales or use taxes 

all tangible personal property and services which are 
used in performing federal defense contracts. Ac- 
cording to Rep. John J. Cochran (Dem. Mo.), an 
advocate of the bill, unless such immunity is granted 
contracts under Army and Navy appropriations already 
approved and pending in Congress, state and territory 
sales taxes will cost the Federal Government an esti- 
mated $1,500,000,000.2 Although on previous occa- 
sions Congress has refused to declare contractors of 
this type to be agents of the United States, and hence 
exempt from state taxation,’ it appears possible that 
the current proposal will receive congressional approval. 


Tax Immunization of War Contracts—Motives 


The motives behind tax immunization of war con- 
tracts are probably worthy. Perhaps any means to 
expedite the creation of war materials and the equipping 
of the armed forces should find favor with the citizens 
of the United States. Still it is important that in so 
far as possible the costs of fighting the war should not 
bear disproportionately on any group of citizens, nor 
should the fiscal policies adopted unnecessarily alter 
the distribution of governmental powers under our 
federal system of government. 


The proposal to exempt war contractors from state 
taxation is an example of the tendency of the Federal 
Government to extend its activities without full regard 
to the effects and repercussions of such extensions 
upon other branches of government. At the present 
time the sphere in which the states may exercise their 
taxing powers is being severely restricted. The facts 





* University Fellow, Department of Economics, University of 
Chicago; formerly Research Assistant, Washington State Tax Com- 
mission. 

1H. R. 6617, Congressional Record, 77th Congress, 2d Sess. This 
bill was reported from the Ways and Means Committee April 
22, 1942, Report No. 2044. Three similar measures have been intro- 
duced into the House within the last six months, namely, H. R. 
6049, H. R. 6617, and H. R. 6750, but apparently these have been 
either tabled or killed. All of these bills have been supported by 
the United States War and Navy Departments and opposed by the 
Treasury Department. 

2 Congressional Record, 77th Congress, 2d Sess., P. A, 1051. In an 
earlier statement for the newspapers Congressman Cochran said 
that the amount approved and pending appropriations involved was 
approximately $142,000,000,000. Chicago Sun, Feb. 25, 1942. 

3See: H, R. 3134 introduced by Mr. May, January 24, 1939, 
approved May 3, 1939; proposed Senate Amendment No. 120, to 
H. R. 8438, which became the Act of June 11, 1940, 54 Stat, 265; 
Cong. Rec., 76th Cong., 3rd Sess., Vol. 86, Part 7, pp. 7518-19, 7527- 
7535, 7648. 
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that the national govern- 
ment has heavily increased 
its taxation of net incomes 
and is contemplating further 
increases must deter states 
from attempts to increase 
their revenues from this 
source.* The national gov- 
ernment has been increas- 
ing both the scope and the 
rates of its specific sales 
taxes. Now it seems likely 
that Congress may also re- 
sort to a general sales tax, 
a realm that heretofore has 
been left to the states. 

Not only is the national 
government availing itself 
of a larger and larger share 
of the common tax base, but 
also the tax base now util- 
ized by many of the states will be reduced during the 
war period. With the curtailment of the use of private 
automobiles will come decrease in state revenues from 
gasoline taxes, automobile licenses, and the like. In par- 
ticular those twenty-two states and New York City which 
rely upon general sales or gross receipts taxes > for sub- 
stantial portions of their revenues will be adversely 
affected by the reduction in the volume of sales. The 
conversion in whole or in part of the production of 
automobiles, typewriters, refrigerators, washing ma- 
chines, radios, etc., to the production of war matériel 
necessarily will reduce retail sales to consumers. The 
restriction of private sales of rubber goods, metal 
products, building materials, chemicals, certain textiles, 
and possibly of some food stuffs will also lower sales 
tax receipts. If in addition Congress can cloak with 
immunity all sales made to those individuals and com- 
panies who have entered into war contracts with the 
national government, the states will have lost a very 
substantial part of the sales tax base. It is entirely 
conceivable that as more and more of the national 
economy is turned to war production the restriction 





Douglas H. Eldridge 








4 Graduated net income taxes are also prohibited by state consti- 
tutions in several of the states, namely: Florida, Illinois, Massa- 
chusetts, Pennsylvania, and Washington. Commerce Clearing House, 
Inc., State Tax Guide Service, { 28-004. 


5 See: Dixwell L, Pierce, ‘‘State Sales Taxes,” Bulletin of the 
National Tax Association, XXVI, pp. 226-7 (1941). 
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the states to tax.® 


State’s Problem in Financing Essential Activities 


If, as a result of a decreased tax base, state reve- 
nues are now reduced, state officials are confronted 
with a most difficult problem of financing essential 
state activities. In some instances the development 
of new war industries, the construction of airplane 
bases, of ship yards, of cantonments, and of housing 
projects in defense zones have brought concentrations 
of population which necessitated extension of state 
and local functions. Greater expenditures have been 
required for highways, schools, water and sewage 
systems, and police and fire protection.” Undoubtedly 
these functions are as vital to a successful war effort 
as many of the present activities of the Federal Gov- 
ernment. The state governments’ power to tax must 
be adequate to support these governmental services 
or else the Federal Government will be forced to as- 
sume greater fiscal responsibility for erstwhile state 
and local functions. 


The power of a state to tax persons, property, and 
transactions within its jurisdiction is an attribute of 
sovereignty. Under a federal system of dual sovereignty 
the scope of the states’ power to tax sales is a constitu- 
tional question. The United States Constitution does 
not expressly provide for intergovernmental relations 
with respect to taxation. Those doctrines and rules 
which have evolved and now are deemed to govern 
the respective powers of national and state authorities 
to tax each other have arisen through interpretation 
by the United States Supreme Court of the implied 
principles of the Constitution. The pertinent court 
decisions concerning these principles have been with 
respect to various kinds of taxes employed by both the 
national and state governments. Hence, a discussion 
of constitutional limitations of state sales taxation 
involves consideration of judicial opinions in related 
cases as well as strictly state sales tax litigation. 





®° The reduction of the states’ tax base has not been heretofore of 
urgent concern because state revenues increased with the rising 
national income and because relatively little had been done prior 
to 1942 toward either large-scale industrial conversion to war 
products or curtailment of private consumption. 

In this connection it is appropriate to note Dr. Albert Lepawsky’s 
statement concerning state revenues in World War I: ‘‘However, 
what appeared to be substantial increases in state and local revenues 
were drained away by the reduced value of the dollar as a result of 
inflation. Between 1915 and 1919, there was a 44% increase in state 
tax collections (i.e., for cities over 30,000), but so drastic was the 
inflation that in terms of the value of the 1915 dollar, the adjusted 
per capita tax receipt figures really showed a 19% decline for the 
states and a 27% decline for the cities in spite of a real adjusted 
increase for the Federal Government of 481%.’’ Proceedings, Na- 
tional Tax Association (1941), p. 30. 


7 Another aspect of the current fiscal problem of the states is 
suggested by the following item from Newsweek, January 12, 1942, 
Mos word has been passed out to state governments to 
Start large scale debt retirement in order to compensate for the 
rising federal debt and to prepare the states for post war deficit 
financing for public works to take up the unemployment slack, and 
rapid debt retirement naturally means higher taxes.”’ 


5 Nathan v. State of Louisiana, 49 U. S. 73, 8 How. 73 (1850). 


of taxable sales might seriously hamper the power of Doctrine of Implied Immunity 
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The doctrine of implied immunity of one sovereign 
from taxation by the other was first enunciated by 
Chief Justice Marshall in the case of McCulloch v. 
Maryland. A tax imposed by the State of Maryland 
upon notes issued by a branch of the Bank of the 
United States was held invalid. While the tax was 
clearly discriminatory in favor of banks chartered by 
the state, the Chief Justice did not base his decision 
upon those grounds. Instead he declared that the 
sovereign power of the state to tax did not extend to 
those means which were employed by Congress to 
exercise its constitutional powers. The power to tax, 
he reasoned, involved the power to destroy, and there 
was a plain repugnance in conferring on one govern- 
ment power to impede or control the powers given to 
the other by the people of the United States. The 
Bank of the United States was an instrumentality 
properly created by Congress to carry into execution 
powers vested in the national government, and hence 
it was immune from state taxation. 

This doctrine was reiterated in Weston v. The City 
Council of Charleston *° when a tax on the stock of the 
United States was declared unconstitutional, and also 
in Dobbins v. The Commissioners of Erie County 4 when 
a tax was held invalid on the office of Captain of a 
United States revenue cutter, the latter tax being 
roughly measured by the salary paid the officer. 

Immunity was made reciprocal in 1871 by the deci- 
sion in Collector v. Day.’? In that case it was held 
unconstitutional for Congress to impose a tax upon 
the salary of a probate judge of Barnstable County, 
Massachusetts. The Court said: 


“The general government, and the states, although both 
exist within the same territorial limits, are separate and dis- 
tinct sovereignties, acting separately and independently of 
each other, within their respective spheres. The former, in its 
appropriate sphere, is supreme; but the states within the 
limits of their powers not granted, or, in the language of the 
Tenth Amendment, ‘reserved’, are as independent of the Gen- 
eral Government as that government within its sphere is 
independent of the states. 

“And if the means and instrumentalities employed by that 
[national] government to carry into operation the powers 
granted to it are, necessarily, and, for the sake of self-preserva- 
tion, exempt from taxation by the states, why are not those 
of the states depending upon their reserved powers, for like 
reasons, equally exempt from federal taxation? Their un- 
impaired existence in the one case is as essential as in the 
other. It is admitted that there is no express provision in 
the Constitution that prohibits the general government from 
taxing the means and instrumentalities of the states, nor is 
there any prohibiting the states from taxing the means and 
instrumentalities of that government. In both cases the ex- 
emption rests upon necessary implication, and is upheld by 
the great law of self-preservation; as any government, whose 
means employed in conducting its operations, if subject to 
the control of another and distinct government, can exist 





94 Wheat. 316 (1819). 
10 2 Peters 449 (1829), 27 U.S. 448. 

1116 Peters 435 (1842), 41 U.S. 434. 
12.11 Wall. 113, 78 U. S, 113. 
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only at the mercy of that government. Of what avail are 
these means if another power may tax them at discretion?” ™ 


Although this interpretation of the Constitution was 
more rigorously defined in later decisions, from 1871 
until 1939, the essential rulings of the Collector v. Day 
decision were not directly questioned by the Court. 
The implied reciprocal tax exemption of national and 
state governments was the law of the land.* And 
notwithstanding substantial modifications in the last 
few years, it apparently is still valid doctrine with 
regard to discriminatory taxes or direct tax burdens 
on strictly governmental functions. 


With respect to sales taxes, a broad rule of implied 
intergovernmental immunity was followed in quite 
recent years.'** In 1928 a majority of the Court held 
invalid a Mississippi State excise tax upon the sales 
of gasoline to the Federal Government for use by the 
Coast Guard or Veterans’ Hospital.'"* A minority 
opinion by Mr. Justice Holmes, concurred in by Jus- 
tices Stone and Brandeis, criticized Chief Justice 
Marshall’s dictum in McCulloch v. Maryland that the 
taxing power involved the power of destruction, and 
argued to the contrary that “The power to tax is not 
the power to destroy while this Court sits.”"® In the 
opinion of the minority, the tax imposed upon the 
Panhandle Oil Co. by the State of Mississippi had too 
remote and uncertain a burden upon the Federal Gov- 
ernment to justify the invalidation of the tax. The 
majority, however, held that: 

“To use the number of gallons sold the United States as a 
measure of that privilege tax is in substance and legal effect 
to tax the sale (citations). And that is to tax the United 
States—to exact tribute on its transactions and apply the 
same to the support of the state.” ” 

A similar ruling was handed down in 1936 when a 
state tax imposed upon the storing of gasoline which 
was later sold to the United States was invalidated 
on the same basis.'* The reciprocal immunity of sales 
to a state agency was upheld in /ndian Motocycle Co. 
v. United States.’ In that case the Federal Govern- 
ment was deemed to be without the power to tax a 





13 Tbid., at 124 and 127. 

14 See also: United States v. Baltimore & Ohio R. R. Co., 84 U. S. 
322, 17 Wall. 322 (1873); Western Union Telegraph Co. v. Texas, 
105 U. S. 460 (1881); California v. Central Pacific R. Co., 127 U. S. 
1, 8 S. Ct. 1073 (1888); Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 429, 15 S. Ct. 673 (1895); Ambrosini v. United States, 187 U. S. 
1, 23 S. Ct. 1 (1902); Williams v, Talladega, 226 U. S. 404, 33 S. Ct. 
116 (1912). For a discussion of pertinent cases see H. Robinson and 
K,. Fryfogle ‘‘Immunity of State and Federal Instrumentalities from 
Taxation,’’ Selden Society Year Book, University of South Carolina 
School of Law, IV, pp. 9-21 (1946); J. H. Holmes, ‘‘Termination of 
Reciprocal Tax Exemption,’’ Taxes, April, 1939, pp. 195-6, 256-60. 

4a The U. S. Supreme Court on June 1, 1942, in U. S. v. Query 
held merchandise sales by Army post exchanges immune from state 
sales tax, and in Standard Oil Co. of California v. Johnson, gasoline 
sales at post exchanges were also held to be tax immune (see page 
445 herein). 

18 Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218, 
48 S. Ct. 451. 

16 Ibid, at 223. This apparently is the attitude of the majority of 
the Court today. 

11 Ibid. at 222. 

18 Graves v. Texas Company, 298 U.S. 393, 56S. Ct. 818. 

19 283 U. S. 570, 51S. Ct. 601 (1931). 
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sale of a motorcycle by a manufacturer to a municipality 
for use in its police service. 


Nevertheless, these fairly recent pronouncements 
upholding implied intergovernmental immunity do not 
mean that the scope of the doctrine has continued to 
be as sweeping as that suggested by the opinion in 
Collector v. Day. One of the ways it has been limited 
was by distinguishing between the governmental and 
proprietary functions of the states, only the former 
functions warranting the implied immunity. Thus in 
1905 when South Carolina created a monopoly of whole- 
sale and retail sale of liquor and appropriated the 
entire profits to the state, the Supreme Court held that 
this activity of the state was subject to federal license 
taxes imposed upon dealers in intoxicating liquors.” 
While the Court held that the national government 
could not tax in such a way as to prevent the full dis- 
charge by the state of its “strictly governmental” 
functions, neither could a state withdraw sources of 
revenue from the federal taxing power by engaging 
in a business which constituted a departure from usual 
governmental functions and to which usually the fed- 
eral taxing power would extend. In 1934 the Ohio 
State Department of Liquor Control was likewise 
denied immunity from federal excise taxes imposed 
upon liquor dealers.”* 


This limitation upon state immunity was also dis- 
cussed in the Indian Motocycle Co. case.??_ In that deci- 
sion it was recognized that the principle exempting 
state instrumentalities did not extend to other than 
governmental activities, but the use of motorcycles 
for police service was clearly a governmental purpose, 
and, therefore, a federal tax bearing upon this state 
function was invalid. When the State of Massachusetts, 
however, sought immunity from federal income taxa- 
tion for the members of the Board of Trustees of the 
Boston Elevated Railway on the grounds that this was 
a state instrumentality, the Court ruled: 

“We see no reason for putting the operation of a street rail- 
way in a different category from the sale of liquors. In each 
case, the State, with its own conception of public advantage, 
is undertaking a business enterprise of a sort that is normally 
within the reach of the federal taxing power and is distinct 
from the usual governmental functions that are immune from 


federal taxation in order to safeguard the necessary inde- 
pendence of the State.” ™ 


The Court has also held that a state in establishing 
and maintaining a hospital does not exercise a sovereign 
power.** Therefore, tobacco used in the state hospital 
in treatment of patients was not immune from the 


federal tobacco tax. Likewise immunity does not 





20 South Carolina v. United States, 199 U. S. 437, 26 S. Ct. 110 
(1905). 


*1 Ohio v. Helvering, 292 U. S. 360, 54 S. Ct. 725 (1934). 
22 Supra, note 19. 
23 Helvering v. Powers, 293 U. S. 214, at 174 (1934). 


* Liggett & Meyers Tobacco Co. v. U. S., 299 U. S. 383, 57 S. Ct- 
239, (1937). 
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extend to the athletic activities of a state university 
which are operated as a business enterprise.2> The 
Court conceded in Allen v. Regents that education was 
a usual and probably essential state function. But 
even though the expense of physical education and 
athletic programs at educational institutions was 
defrayed largely from admission charges, these ad- 
missions were not exempt from federal taxes. 


“When a state embarks in a business which would normally 
be taxable, the fact that in so doing it is exercising a govern- 
mental power does not render the activity immune from 
federal taxation.” * 


Helvering v. Therell concerned liquidators of Florida 
Banks appointed by the State Comptroller, counsel 
employed in the liquidation bureau of the New York 
Insurance Department, and attorneys appointed by 
the Attorney General of Pennsylvania for the State 
Department of Justice.2* In holding the compensa- 
tion of these various agents taxable, the Court said, 
“No one of them was an officer of the state in the strict 
sense of that term.” 78 Instead, the corporations in 
liquidation were private enterprises, and the compensa- 
tion of the taxpayers was paid out of the corporate 
assets. Therefore, the function these liquidators were 
performing was not an essential government duty. 

In Helvering v. Gerhardt, decided in 1938, the Court 
sustained a federal income tax.upon salaries paid em- 
ployees of the Port of New York Authority.”® This 
instrumentality was a bi-state corporation created for 
the purpose of constructing and operating bridges, 
tunnels, terminals and other facilities. The States 
of New York and New Jersey in acting through the 
Port Authority were held to be exercising a proprietary 
rather than governmental function. In discussing the 
case the Court indicated that the limitations upon the 
federal taxing power should be narrowly confined. And 
it was stated that a guiding principle in this sort of case 
“excludes from the immunity activities thought not to be 
essential to the preservation of state government.” *° 

Thus it may be said that today those activities of a 
state which are not deemed by the United States 
Supreme Court to be essential to the continued existence 
of the state government do not enjoy constitutional 
exemption from federal taxation even though the tax 
be collected from the state treasury.*? 
Governmental-Proprietary Test 

The limitation of constitutional immunity based 
upon the distinction between governmental and pro- 


* Allen v. Regents of University System of Georgia, 304 U.S. 439, 
38 S. Ct. 980 (1938). 

* Ibid. at 451. 

“ 303 U. S. 218, 58 S. Ct. 539 (1938). 

8 Ibid. at $42. 

* 304 U. S. 405, 58 S, Ct. 969, This case did not explicitly overrule 
Collector v. Day, supra, note 9, but in a concurring opinion Mr. 
Justice Black stated that he thought that that older decision should 
= reexamined in the light of the principles laid down in the instant 
ase. 

* Ibid, at 975, 

“See also: Fraxrxklin Life Ins. Co. v. U. S8., 37 F. Supp, 155. 
Certiorari denied 313 U. S. 580, 61 S. Ct. 1096 (1941). 
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prietary functions, on the other hand, is not applicable 
to national government activities. Since the national 
government has only those powers which were con- 
ferred upon it by the people, it may not enter into 
proprietary functions without proceeding ultra vires. 
The status of all constitutional activities of the Fed- 
eral Government was clearly described in Federal Land 
Bank of St. Paul v. Bismark Lumber Co.*? decided in 
November, 1941, where a unanimous Court said :*4 


“The argument that the lending functions of the federal 
land banks are proprietary rather than governmental mis- 
conceives the nature of the Federal Government with respect 
to every function which it performs. The Federal Govern- 
ment is one of delegated powers, and from that it necessarily 
follows that any constitutional exercise of its delegated powers 
is governmental. It also follows that when Congress 
constitutionally creates a corporation through which the 
Federal Government lawfully acts, the activities of such cor- 
poration are governmental. Through the land banks 
the Federal Government lawfully makes possible the extension 
of credit on liberal terms to farm borrowers. As part of their 
general lending functions the land banks are authorized to 
foreclose their mortgages and to purchase the real estate of 
the resulting sale. They are ‘instrumentalities of the Federal 
Government,’ engaged in the performance of an important 
governmental function. The national farm loan as- 
sociations, the local codperative organizations of borrowers 
through which the land banks make loans to individuals, are 
also federal instrumentalities.” ™ 


Hence, any of the incidental agencies employed by 
Congress in exercising a federal power are decmed 
governmental. For these reasons the Court has never 
sustained a state tax imposed upon any federal instru- 
mentality upon the grounds that its activities were 
proprietary.*® 

A second principle the Court has relied upon in 
delimiting the reciprocal exemption of state functions 
was also stated in Helvering v. Gerhardt: 


“The other principle, exemplified by those cases where the 
tax laid upon individuals affects the state only as the burden 
is passed on to it by the taxpayer, forbids recognition of the 
immunity when the burden on the state is so speculative and 
uncertain that if allowed it would restrict the federal taxing 
power without affording any corresponding tangible protec- 
tion to the state government; even though the function be 
thought important enough to demand immunity from a tax 
upon the state itself, it is not necessarily protected from a tax 
which well may be substantially or entirely absorbed by 
private persons.” * 

62 S.Ct. 1, 

33 Mr. Justice Jackson took no part in the consideration or deci- 
sion of this case. 

% Ibid. at 5. 

% See New York ex rel. Rogers v. Graves, 299 U. S. 401, 57 S. Ct. 
269 (1937); in which the operation of the Panama Railroad Co, was 
held to be immune from state taxation because it was a govern- 
mental function even though the Company was incidentally engaged 
in conducting a commissary, operating a dairy, two hotels, and a 
line of steamships and also carrying on large amounts of trans- 
portation business for private interests, Although this case was 
subsequently overruled by Graves v. New York ex rel. O’Keefe, 
306 U. S. 466, 59 S. Ct. 595, (1939), this later decision did not affect 
the force of the holding that the Panama Railroad Company’s 
operations were governmental and immune. Cf: S. Rogol and R. 
Murdaugh, Jr., ‘‘The Immunity of Federal Instrumentalities,’’ 
Selden Society Year Book, University of South Carolina Law School, 
II, pp. 37-43 (1938); R. C. Brown, ‘‘Intergovernmental Tax Im- 
munity: Do We Need A Constitutional Amendment?’’ 25 Wash- 
ington University Law Quarterly, 153-84, at 170 (1940). 

36 Supra, note 29 at 975. 
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In 1926 the Court upheld a federal income tax upon 
the compensation of consulting engineers employed 
by state and municipal governments.** In the opinion 
of the Court these employees were independent con- 
tractors, and taxation of their incomes was not deemed 
to be such a direct interference with the state govern- 
ment as to exceed the federal taxing power. Later in 
Willcuts and Bunn the Court distinguished between 
the principal and interest on municipal bonds and the 
profits derived from the resale thereof.** While the 
former were exempt the gains on sales were not. A 
distinction was also made in cases involving lessees 
of a state or municipality. Where oil and gas were 
recovered from state lands, royalties being reserved 
to the state for public purposes, the lessees engaged in 
operating the lands were held taxable on their incomes.*® 

The federal income tax upon the employees of the 
Port of New York Authority in Helvering v. Gerhardt 
was also valid under this second principle as well as 
under the governmental-proprietary test.4° The Court 
pointed out that any burden actually falling on the 
States of New York and New Jersey was purely con- 
jectural. Further, even though the economic burden 
of these personal income taxes might be passed on to 
the states in some way, no constitutional immunity 
was infringed. These indirect burdens would be the 
normal incidents of our federal system of government 
in which both the states and the national government 
have the power to tax. 


Effects of Indirectly Imposed Burdens 

Unlike the governmental-proprietary test, the second 
principle, namely, consideration of the effects of an 
indirectly imposed burden, has been followed by the 
Court in defining the scope of federal immunity from 
state taxation. An early example was the case of 
Union Pacific Railroad Co. v. Peniston, in which the 
Court held that merely because the Railroad Company 
was a corporation chartered by Congress, it was not 
exempt from state real and personal property taxes.** 
Immunity was said to depend not on the fact that the 
railroad was a federal agent, but upon the effect of 
the tax. Where it was shown that the state tax in 
truth did not deprive the agent of its power to serve 
nor hinder the efficient exercise of that power, the tax 
was valid. 

In 1931 the Court sustained a state income tax which 
included in its measure royalties derived from federal 
copyrights,** and also held valid a state tax upon the 


3% Metcalf é Eddy v. Mitchell, 269 U. S. 514, 46 S. Ct. 172. 

38 282 U. S. 216, 51S. Ct. 125 (1931). 

% Group No, 1 Oil Corp, v. Bass, 283 U. S. 279, 51 S. Ct. 432 (1931); 
Burnet v. Jergins Trust, 288 U. S. 508, 53 S. Ct. 439 (1933); Bankline 
Oil Co. v. Helvering, 303 U. S. 362, 58 S. Ct. 616 (1938). Helvering 
v., Mountain Producers Corp., 303 U. S. 376, 58 S. Ct. 623 (1938). 
Cf., Jaybird Mining Co. v. Weir, 271 U. S. 609, 46 S. Ct. 592 (1926). 

4 Supra, note 29. 

185 U.S. 5, 18 Wall 5 (1873). 

“ Educational Films Corp. v, Ward, 282 U. S. 379, 51 S. Ct. 71. 
(1931); See also: Fox Film Corp. v. Doyal, 286 U. S. 123, 52 S. Ct. 
547 (1932). 
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gross receipts of an independent contractor carrying 
the mail.4* Another opinion in the same year ruled 
that merely because the Federal Government had in- 
terest in and control over private property in the 
exercise of its power over navigable waters, it did not 
follow that such property was exempt from state taxa- 
tion.** Trinityfarm Construction Co. v. Grosjean, de- 
cided in 1934, involved a state excise tax on gasoline 
used by a contractor in constructing levees for the 
Federal Government.*® Inasmuch as there was no 
indication that the economic burden was shifted to the 
Federal Government, this state tax also was sustained. 
In 1939 the broad reciprocal immunity doctrine of 
Collector v. Day was explicitly overruled. A five-to- 
four decision in Graves v. New York ex rel. O’Keefe 
upheld a state income tax upon the salary of an em- 
ployee of the Home Owners’ Loan Corporation.*® The 
Court assumed that the corporation was on a parity 
with other federal agencies with respect to immunity. 
The majority opinion held, however, that a non- 
discriminatory tax upon the income of an employee 
could not be said to be passed on in such a manner as 
to be an unconstitutional burden upon the Federal Gov- 
ernment. Previous decisions were overruled in so far 
as they recognized an implied constitutional immunity 
from non-discriminatory taxation of the salaries of 
employees of either federal or state government. 


Sales and Gross Receipts Taxes 

Implied federal immunity also has been limited with 
respect to state sales and gross receipt taxes. The 
Court held in 1937 in the case of James v. Dravo Con- 
tracting Co. that an independent contractor, who under 
government contract was performing work for the 
improvement of navigation, was not an instrumentality 
of the Federal Government.*? A non-discriminatory 
state tax upon the gross receipts derived from the 
contract was not a tax on the Federal Government. 
Even though possibly the tax increased the cost of the 
work to the Federal Government, by entering into the 
contractor’s estimate, it was not deemed to interfere 
in any substantial way with the performance of fed- 
eral functions. To the argument that a state might 
impose heavier taxes which would make it difficult for 
the national government to obtain services, the Court 
answered that Congress had power to protect the per- 
formance of functions of the national government. 





4 Alward v. Johnson, 282 U. S. 508, 51 S. Ct. 273 (1931). 

4 Susquehanna Power Co. v. State Tax Commission of Maryland, 
283 U.S. 291, 51S. Ct. 434 (1931). 

45 201 U.S. 466, 54 S. Ct. 469 (1934). See also: Gromer v. Standard 
Dredging Co., 224 U. S. 362, 32 S. Ct. 499 (1912). 

46306 U. S. 466, 59 S. Ct. 595, (1939); See also: State Tax Com- 
mission v. Van Cott, 306 U. S. 505, 59 S. Ct. 605 (1939). 

47 302 U. S. 134, 58 S. Ct. 208. See also: Silas Mason Co. v. Tax 
Commission, 302 U. S. 186, 58 S. Ct. 233 (1937); Atkinson v. State 
Tax Commission of Oregon, 303 U. S. 20, 58 S. Ct. 419 (1938), the 
latter sustaining a state personal net income tax on income from 
federal contract, 
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Cost-Plus-a-Fixed-Fee Contracts 


The implied constitutional exemption of federal 
activities was further confined in two cases decided in 
November, 1941. Alabama v. King & Boozer et al.** sus- 
tained a state sales tax, and Curry v. United States,*® 
a state use tax, imposed upon independent contractors 
engaged in building an army camp, even when it ap- 
peared that the burden of the taxes was passed im- 
mediately and entirely to the national government. 


The facts in the King & Boozer case were briefly 
these. The builders had a cost-plus-a-fixed-fee con- 
tract with the Federal Government, which provided 
that the government should, in addition to paying a 
fixed fee, reimburse the contractors for all actual expendi- 
tures in performance of work approved by a govern- 
ment contracting officer. Under the contract the 
government reserved the right to pay directly for 
purchases made by the builders pursuant to the con- 
tract, to give prior authorization for each purchase 
over $500, to inspect and acquire title to materials 
delivered under the contract, and to furnish materials 
itself, if it chose todo so. The particular sale involved 
in the case was of lumber sold and delivered by King 
& Boozer on order of the contractors, and the order, 
although approved by the contracting officer, stated 
that the government was not bound thereby. The 
Court held that under these circumstances the inde- 
pendent contractors were the purchasers of the lumber, 
not the government, and, hence, an Alabama sales tax 
collected from the contractors was valid. 


While the Court stated that it was not concerned 
in this case with the extent to which Congress could 
grant immunity from state taxation, the Court, never- 
theless, was impressed by the fact that Congress had 
refused to pass legislation granting tax immunity to 
cost-plus contractors. The opinion written by Chief 


Justice Stone stated that the argument presented for 
tax immunity : 


“ 


rightly, we think, disclaims any contention that the 
Constitution, unaided by Congressional legislation, prohibits a 
tax exacted from contractors merely because it is passed on 
economically by the terms of the contract or otherwise, as a 
part of the construction cost to the government. So far as 
such a non-discriminatory state tax upon the contractor enters 
into the cost of the materials to the government, that is but a 
normal incident of the organization within the same territory 
of two independent taxing sovereignties. The asserted right 
ot the one to be free of taxation by the other does not spell 
immunity from paying the added costs, attributable to the 
taxation of those who furnish supplies to the government and 
who have been granted no tax immunity.” 


In so far as the earlier state sales tax decisions in Pan- 
handle Oil Co. v. Mississippi ex rel. Knox * and Graves 
v. Texas ** conflicted with this view, they were overruled. 


*62'S: C6 43: 
"62S. CE 4g: 
” Supra, note 48 at 44. 
! Supra, note 15. 
® Supra, note 18. 
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In the case of Curry v. United States ** the contrac- 
tors had purchased a quantity of roofing material out- 
side of the State of Alabama. This material was 
shipped to the army camp site within the state and 
used in performance of the construction contract with 
the Federal Government. The Commissioner of Rev- 
enue for Alabama assessed and collected from the 
contractors the state’s use or compensating tax for 
consumption of the material within the state. The 
Court held that in purchasing, bringing in, and using 
the building material, the contractors were not agents 
or instrumentalities of the Federal Government and 
were not immune from the state tax. Neither was the 
tax an unconstitutional burden upon the Federal Gov- 
ernment, since it affected the government only as the 
economic burden was shifted to it through the operation 
of the contract. In the absence of congressional action to 
the contrary this indirect burden was not prohibited. 

The King & Boozer and Curry v. United States deci- 
sions have done much to clarify the situation with 
respect to taxability of sales transactions involving 
the Federal Government. Further judicial determina- 
tion of the present status of the Panhandle Oil Co. case 
is probably unnecessary since apparently all but one 
of the sales tax states exempt sales to the United States 
by statute or regulation.** Prior to November, 1941, 
however, there was a difference of opinion as to whether 
sales to those contracting with the Federal Govern- 
ment came under this exemption. 


“Originally, thirteen of these states exempted the Govern- 
ment and fixed-fee contractors from substantially all such 
taxation. These states were Arizona, Arkansas, Colorado, 
Illinois, Iowa, Kansas, Michigan, Missouri, New Mexico, 
North Carolina, Oklahoma, South Dakota, and Utah (and also 
the City of New Orleans). However, since the decision in 
Alabama v. King & Boozer et al., a majority of the above- 
named states have discontinued such exemptions. Notwith- 
standing the decision, Arizona, Kansas, New Mexico, South 
Dakota, and Utah still exempt the fixed-fee contractor, and 
Indiana, Missouri, North Carolina, Ohio, Washington and 


West Virginia continued or commenced certain statutory 
exemptions.” © 


Aside from retail sales and gross receipt taxes, all 
forty-eight of the states were interested in the tax 
status of sales to cost-plus contractors because the 
gasoline sales tax is a major source of revenue to all 
of them. Information is incomplete concerning the 
rulings by all state governments relative to gasoline 
tax liability of this class of purchasers.®* In March, 
1942, however, at least twenty-six states were taxing 
sales of gasoline to cost-plus contractors. 

The opinions in the King & Boozer and Curry cases 
also have made more patent the present Supreme Court’s 
general attitude regarding tax immunity. With the 
extension of the multifarious activities of both State 

53 Supra, note 49. 


% Federation of Tax Administrators, Research Bulletin No. 66, 
Dec. 20, 1940. 


55 Congressional Record, 77th Cong., 2d Sess., P. A. 1051. 


56 Based on the results of a questionnaire sent out by the Federa- 
tion of National Tax Administrators. 
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and Federal Governments, the Court has been reluctant, 
particularly since 1930, to follow a doctrine of broad, 
implied intergovernmental tax immunity. There has 
been increasing recognition in recent decisions that 
the taxing powers of neither of the dual sovereigns 
should be unduly confined, by inference from the Con- 
stitution. In particular the Court has refused to extend 
the implied immunity back into the sequence of events 
through which a tax might be passed on to an essential 
government function. Where the tax burden does not 
fall directly upon a governmental activity in such a 
way as to interfere substantially with that activity, 
the Court seems to have presumed that a finding of 
implied tax immunity would deprive one government 
of its revenues without affording a commensurate pro- 
tection to the other government, and at the same time 
would confer an unjustified exemption upon private 
persons.** The implied doctrine of McCulloch v. Mary- 
land and Collector v. Day apparently has been restricted 
to discriminatory,°* regulatory, or oppressive taxation 
of strictly governmental instrumentalities. 


Federal Supremacy Doctrine 
The Court has clearly intimated, however, that with 
respect to federal functions, Congress has the power 
to provide immunity to such of its agencies as it deems 
necessary. Thus another constitutional doctrine, that 
of federal supremacy, seems to be taking an increasingly 
prominent place in Court decisions relative to the 
power of the states to tax national government activi- 
ties. It is interesting to note that while in several of 
the above-mentioned cases the Court has denied im- 
plied constitutional immunity from state taxation to 
activities incidental to federal functions, not once has 
a state tax been upheld upon any federal activity to 
which Congress has expressly granted exemption.*® 
The doctrine of federal supremacy in the field of 
intergovernmental taxation also goes back to Chief 
Justice Marshall’s decision in McCulloch v. Maryland. 
The argument for differentiating federal and state tax- 
‘ing powers in their intergovernmental relationship 
was stated by the great Chief Justice as follows: 


“The people of all the states have created the general gov- 
ernment, and have conferred upon it the general power of 
taxation. The people of all the states, and the states them- 
selves, are represented in Congress, and, by their representa- 
tives, exercise this power. When they tax the chartered 
institutions of the states, they tax their constituents; and these 
taxes must be uniform. But when a state taxes the operation 


‘7Cf.: L. M. Forster, ‘‘Constitutionality of State Sales Tax on 
Defense Materials Purchased under a Cost-Plus-a-Fixed-Fee Contract 
with the Federal Government,’’ 40 Michigan Law Review, 457-60, 
January, 1942. 

88 For a recent lower court case involving discriminatory state 
taxation of federal instrumentalities, see: In re Kentucky Fuel Gas 
Corporation, 37 F. Supp. 625 (1941). 

58° Cf.: H. W. Stoke, ‘‘State Taxation and the New Federal Instru- 
mentalities,’"" 22 Iowa Law Review 39, at 43, (1936); case note in 
38 Michigan Law Review, 738-41 (1940); R. C. Brown, supra, note 35; 
D. E. Lilienthal and R. H. Marquis, ‘‘The Conduct of Business 
Enterprises by the Federal Government,”’ 54 Harvard Law Review 
545-601 at 596. (1941). 
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of the government of the United States, it acts upon institu- 
tions created, not by their own constituents, but by people 
over whom they claim no control. It acts upon the measures 
of a government created by others as well as themselves, for 
the benefits of others in common with themselves. The dif- 
ference is that which always exists, and always must exist, 
between the action of a part on the whole—between the laws 
of a government declared to be supreme, and those of a 
government which, when in opposition to those laws, is not 
supreme.” ® 


That our contemporary Supreme Court is in accord 
with this view is indicated by the opinion in the case of 
Helvering v. Gerhardt (1939). There the Court quoted 
with approval the above passage from Chief Justice Mar- 
shall’s earlier opinion and said with regard'to it: 


“In sustaining the immunity from state taxation, the opinion 
of the Court, by Chief Justice Marshall, recognized a clear 
distinction between the extent of the power of a state to tax 
national banks and that of the national government to tax 
state instrumentalities. He was careful to point out not only 
that the taxing power of the national government is supreme, 
by reason of the constitutional grant but that in laying a 
federal tax on state instrumentalities the people of the states, 
acting through their representatives, are laying a tax on their 
own institutions and consequently are subject to political 
restraints which can be counted on to prevent abuse. State 
taxation of national instrumentalities is subject to no such 
restraint, for the people outside the state have no representa- 
tives who participate in the legislation; and in a real sense 
as to them, the taxation is without representation. The ex- 
ercise of the national taxing power is thus subject to a safe- 
guard which does not operate when a state undertakes to tax 
a national instrumentality.” * 


It appears that on the basis of this doctrine of fed- 
eral supremacy the Court, to a considerable extent, 
has made tax immunity of federal instrumentalities a 
legislative question.*? Where Congress has not acted 
to exempt the agencies of the Federal Government, the 
Court has tended to confine narrowly implied immunity, 
but where Congress specifically grants immunity, the 
Court has found conflicting state taxes invalid. 

Thus, where the Federal Farm Loan Act of 1916 
provided that first mortgages executed to Federal Land 
Banks were to be “instrumentalities of the Govern- 
ment of the United States, and as such they and the 
income derived therefrom shall be exempt from fed- 
eral, state, municipal, and local taxation’, an Alabama 
tax imposed upon the privilege of recording such a 
mortgage was declared invalid.“ 


Home Owners’ Loan Corporation 


Likewise, Congress constitutionally could make the 
lending process of the Home Owners’ Loan Corpora- 
tion immune from taxation by other governments. 
The Home Owners’ Loan Act provided that the cor- 
poration, its franchise, capital, reserves and surplus, 
and its loans and income should be exempt from all 


6 Supra, note 9, at 435-6. 

61 Supra, note 29 at 971. 

® Cf.: Walter Pond ‘‘Intergovernmental Immunity: A Compara- 
tive Study of the Federal System,’’ 26 Iowa Law Review 272-301 
(1941) especially at 293, 

63 39 Stat. 360, 380 sec. 26, 12 U. S.C. A. sec. 931. ( 

* Federal Land Bank v. Crosland, 261 U. S. 374, 43 S. Ct. 385 
(1923). 
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state and municipal taxes.® In the case of Pittman v. 
Home Owners’ Loan Corporation,®® the Supreme Court 
upheld this provision and ruled that it prohibited a 
tax imposed by the State of Maryland upon the record- 
ing of mortgages given to the HOLC. The creation 
of the HOLC was assumed to be a constitutional exer- 
cise of congressional power. Further, Congress was 
deemed to have dominant authority within the na- 
tional field to protect the operations of the corpora- 
tion. The exemption granted by Congress to the loans 
of the HOLC was regarded as an exercise of the power 
to preserve in accordance with the “necessary and 
proper” clause of the Constitution * and was construed 
to cover the whole process of lending, including the 
recordation of the mortgage. The Court concluded 
its opinion by stating: 

“Since Congress had the constitutional authority to enact this 


provision, it is binding upon this Court as the supreme law 
of the land.” ® 


Federal Farm Loan Act 


In November, 1941, section 26 of the Federal Farm 
Loan Act ® was also held to prohibit a North Dakota 
sales tax on transactions involving a federal land bank.” 
The Federal Land Bank of St. Paul, which had been 
created pursuant to this act, had acquired by fore- 
closure proceedings certain farm properties in Burleigh 
County, North Dakota. In repairing and improving 
buildings and fences on these properties, the land bank 
had purchased materials from the Bismark Lumber 
Company. As a retail dealer, the lumber company 
was required by North Dakota statute to add the 
amount of the sales tax to the sales price. The land 
bank refused to pay the sales tax, and its claim of 
immunity was upheld by the Supreme Court. 

The statement of the Court as to the nature of the 
lending functions of the federal land banks has been 
noted above.*? All of the activities of the land banks, 
including the small local codperative organizations, 
were deemed by the Court to be governmental. Further, 
Congress had authority to grant exemption to these 
various government instrumentalities by virtue of the 
“necessary and proper” clause. The imposition of a 
state sales tax upon a purchase made in furtherance 
of the lending function contravened the congressional 
grant of immunity and, therefore, was invalid. The 
Court refused to consider whether the state tax might 
be sustained on the grounds that the burden of the 
tax on the government function was remote and in- 
direct. It was sufficient for the Court to say: 





_ Sec. 4(c) of 48 Stat. 128, 130 (1933), 12 U. S. C. sec, 1463, 12 
U.S. C. A. see. 1463(c). 

* 308 U. S. 21, 60 S, Ct. 15 (1939). See also: 38 Michigan Law 
Review, 738-41. (1940). 

* United States Constitution, Art. V, Sec. 8, cl. 18. 

*S Supra, note 66 at 18. 

® Supra, note 63. 

7 Federal Land Bank of St. Paul v. Bismark Lumber Co., supra, 
note 32, 


" Supra, page 11. 
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“We have found that the instant tax is within the scope 

of section 26 and that section is a valid enactment. It is not 
our function to speculate whether the immunity from one 
type of tax as contrasted with another is wise. That is a 
question solely for Congress, acting within its constitutional 
sphere to determine.” 
This statement, and the references made in recent 
independent-contractor cases to the power of Congress 
to protect federal functions, strongly suggest that the 
Court will not question congressional discretion in 
providing specific tax immunity.”* Although implied 
immunity must generally have been considered to 
represent the will of Congress, it would seem also that 
the doctrines of constitutionally implied immunity and 
congressional immunity are not co-extensive. Con- 
gress is empowered to provide for the instrumentali- 
ties it constitutionally employs a tax immunity of 
wider compass than the Court will infer from the Con- 
stitution.”* As yet the question of whether express 
congressional exemption would be upheld where the 
Court had previously denied implied constitutional 
immunity has not been squarely before the Court. 
The passage of the measure exempting sales to fed- 
eral, cost-plus contractors from state taxation would 
raise this issue. But it seems extremely doubtful, in 
the present war emergency and in view of the Court’s 
previous statements relative to the protective power 
of Congress, that such exemption would not be sus- 
tained if Congress had decided that tax immunity of 
federal contractors was essential to the war effort. 


Congressional action probably would be conclusive 
also in respect to the tax status of military post ex- 
changes and similar voluntary, unincorporated organiza- 
tions of army and navy personnel. The post exchanges 
are established for the purpose of supplying, at rea- 
sonable prices, articles for the personal needs of the 
personnel which are not supplied by the government. 
Whether states can tax sales to or by these organiza- 
tions is now an unsettled question. The general problem 
involved here has been summarized by Charles F. 
Conlon, Executive Secretary of the Federation of Tax 
Administrators, as follows: 

“Although not created by statute, post exchanges are operated 
under regulations prescribed by the Secretary of War and 
most of them are located on lands over which the United 
States has exclusive jurisdiction. They are authorized to sell 
articles of common use to soldiers and other personnel of the 
camp or reservation where they are located. No private gain 
inures from their operation, the allowed profit going to the 


common funds of the companies or units which compose the 
post exchange. 


“With the passage of the Buck Act in 1940, the territorial 
tax immunity of transactions taking place on federal reserva- 
tions was removed, but that immunity is not waived where 
sales by a federal instrumentality are concerned. Under this 
act, therefore, the liability for taxes of the post exchange or 
of authorized purchasers from post exchanges depends ex- 





72Cf.: 40 Michigan Law Review, 586-8, February, 1942. 
73 See also: Shaw v. Gibson-Zahniser Oil Corp., 276 U. S. 575, at 
581, 48 S. Ct. 333 (1928); 38 Michigan Law Review, 738-41 (1940). 
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pressly on whether the post exchange is a federal instru- 
mentality.” ™ 

The United States Supreme Court has never ruled 
directly upon the liability of post exchanges for state 
sales taxes, and decisions in the lower courts have 
been conflicting. In 1937 a federal district court held 
that a Civilian Conservation Corps post exchange was 
a federal instrumentality and exempt from the South 
Carolina tobacco tax.?* This decision was followed in 
United States v. Query (1941), in which an army post 
exchange was held immune from a similar tax.** Two 
earlier United States Court of Claims decisions had 
also held that post exchanges were federal instru- 
mentalities.*7 But on the other side, the Supreme 
Court of California sustained a state gasoline sales 
tax on the grounds that a post exchange was not a 
federal instrumentality,”® and the Circuit Court of 
Appeals for the Fifth Circuit also ruled that a post 
exchange was not an instrumentality of the Federal 
Government and was subject to a state gasoline tax.” 
Which of the alternatives presented in these cases the 
United States Supreme Court would decide upon is 
undetermined. There seems little doubt, however, 
that the present Court would sustain an exemption if 
Congress should explicitly grant tax immunity to 
these voluntary, codperative organizations of indi- 
viduals as federal instrumentalities on the grounds 
that they were essential to the welfare, morale, and 
discipline of the armed forces. This apparently would 
be true even though the state tobacco and retail sales 
taxes were non-discriminatory, non-regulatory, and 
the actual incidence of the tax burden upon the gov- 
ernment were speculative and uncertain. 


To just what extent the Court would uphold future 
congressional grants of tax exemption to federal activi- 
ties is not certain. Mr. Justice Frankfurter suggested 
in his concurring opinion in Graves v. New York ex rel. 
O’ Keefe that 


“Whether Congress may by express legislation relieve its 
functionaries from their civic obligations to pay for the 
benefits of the State Governments under which they live is 
a matter for another day.” ™ 


In that case implied tax immunity had been denied 
where Congress had not taken any specific measures 
to grant exemption. But the decisions in the Pittman 


™ “Express or Implied Exclusions From Consumption Excises— 
Types of Consumers,’’ Law and Contemporary Problems VIII, 
p. 607 (1941). See also: Federation of Tax Administrators, Research 
Bulletin No, 64, November 26, 1940; Research Memorandum No, 199, 
January 16, 1942. 

% United States v. Query, 21 F. Supp. 784 (1937). 

7% 37 F, Supp. 972 (1941). 

% Dugan v. United States, 34 Ct. Cl. 458 (1899); Woog v. United 
States, 48 Ct, Cl. 80 (1913). 

%8 People v. Standard Oil Company of California, 218 Cal. 123, 
22 P. (2d) 2 (1933). This case was reversed on other grounds by the 
United States Supreme Court in Standard Oil Company of California 
v. California, 291 U. S. 242, 54 S. Ct. 381 (1934), where the decision 
of the California court that a post exchange was a federa] instru- 
mentality was not considered. 


% Pan-American Petroleum Corp. v. Alabama, 67 F. (2d) 590 
(1933). 


% Supra, note 46, at 492, 





Cf.: R. C. Brown, supra, note 35, at 180. 
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and Federal Land Bank of St. Paul cases evidence that 
the “other day” has been passed and that the Court 
probably will sustain extensions of express tax exemp- 
tion to any agencies and their adjuncts which Congress 
may employ in the exercise of its constitutional authority. 

Under this interpretation of the Constitution it would 
be possible for a central-government-minded Congress 
to virtually destroy the power of the states to tax 
within the wide zones of federal activities. The 
numerous ramifications of Federal Government opera- 
tions need not be recounted here. An illustration will 
suffice to suggest the possibilities in this direction. In 
1936 the Supreme Court held constitutional the sale 
by the Federal Government of electricity generated 
at Wilson Dam.*! It would be consonant with the 
federal-supremacy doctrine of tax immunity for Con- 
gress to grant exemption from state taxation to all 
phases of the generating-selling function, just as it 
has protected the lending function of federal credit 
agencies.** Congressional abuse of this power to exempt 
its instrumentalities from state and local taxation is 
not inconceivable, particularly when the national gov- 
ernment is engaged in fighting a world war. 

One suggestion that has been made to “preserve 
the states” is that of a constitutional amendment. 
Professor R. C. Brown has submitted that the United 
States Constitution be altered by an amendment to 
cover the three following points: 


“(1) prevention of retroactivity; 

“(2) definite permission to the states to impose non-dis- 
criminatory taxes on the activities and securities of the Fed- 
eral Government and its agents and the salaries paid them; and 

“(3) permission to the state to impose non-discriminatory 


property taxes upon the property of the Federal Government 
and its agents.” * . 


Adoption of an amendment of this kind would do 
much to create an intergovernmental relationship un- 
der which both the State and the Federal Govern- 
ments would each contribute their fair share to the 
support of essential functions performed by the other. 





81 Ashwunder v. Tennessee Valley Authority, 297 U. S. 288, 56 
S. Ct. 466. Cf.: Rogol and Murdaugh, supra, note 34, at 38. 

8% Another example of exemptions sustained under the power of 
Congress to protect its lending operations is furnished by the district 
court case of Commodity Credit Corporation v. Oklahoma County, 
36 F. Supp. 694 (1941). In this case cotton acquired by the Com- 
modity Credit Corporation was held to be immune from state and 
local taxation. 

An instance in which Congress granted express immunity to 
another lending instrumentality has been described by R, C. Brown. 
In stating that there appears to be no reason why Congress could 
not exempt all federal agencies, he said: ‘‘Furthermore, such exten- 
sion of federal exemption has been by no means unheard of in the 
past—including the rather immediate past. The most striking 
example appears in connection with the decision of Baltimore Na- 
tional Bank v. State Tax Commission of Maryland [297 U. S. 209, 
56 S. Ct. 417, (1936)]. This case decided that the Reconstruction 
Finance Corporation was clearly a federal agency, but it further 
held that express subjection by Congress of national bank stock to 
state taxation included all such stock by whomsoever held. How- 
ever, since the Court conceded that its holdings could be exempted 
from state taxation, Congress promptly passed a statute [49 Stat. 
1185, c, 160, 12 U. S. C. A. sec. 51d (1936)] exempting national bank 
stock held by the Reconstruction Finance Corporation from state 
taxation, thereby extending the exemption beyond that decided by 
the Court to already exist; and the validity of this statute seems 
indisputable.’’ Supra, note 35, at 174. 

83 Supra, note 35, at 181. 
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Then if the Federal Government should undertake 
some activity in the interest of all forty-eight states— 
and all of its delegated powers are of national scope 
—the taxpayers of the union would indirectly supply 
some revenues to state and local governments. These 
revenues would, in part, provide for local govern- 
mental services in the areas in which the federal agencies 
operated. Specifically, suppose that Congress, acting 
upon recommendations of the Navy, undertakes to in- 
crease greatly the capacity of the Bremerton, Wash- 
ington, Navy Yards. The purpose is to create more 
adequate accommodations for the Pacific Fleet, but as 
a result of an influx of people which has more than 
tripled the population in the Bremerton vicinity, 
augmented street and highway, school, water and 
sanitary facilities and additional police and fire 
protection are required. These services are provided 
by the state and local governments, and to some degree 
benefit and aid the Federal Government. The equitable 
method of spreading the costs of local functions which 
are for the benefit of the nation is to permit non-discrim- 
inatory state and local taxation of federal activities. 

It may be doubted, however, that a constitutional 
amendment is the most desirable method of obtain- 
ing the just distribution of state and local costs inci- 
dental to federal activity. The present administra- 
tion and Congress have not been unaware of the needs 
of the states and of the disadvantages of nonessential 
governmental tax exemptions. The Public Salary Tax 
Act of 1939,** permitted the states to tax the incomes 
of federal employees. State gasoline taxes were al- 
lowed to be imposed upon gasoline sold at post ex- 
changes on federal reservations when for other than 
exclusive use of the United States.*° Tax exemption 
privileges hitherto enjoyed by private persons were 
withdrawn where income was derived or transactions 
took place on federal areas over which the United 
States had exclusive jurisdiction.8® And, as has been 
noted above, Congress has previously refused to grant 
immunity to independent contractors with federal de- 
fense contracts.8? It does not seem that the taxing 
rights of the states have been unduly prejudiced by 
past congressional action. Further, the lodging of 
discretion with Congress, to which the Court seems 
willing to accede, will allow greater flexibility in the 
working out of satisfactory intergovernmental fiscal 
relationships than would a constitutional amendment. 

There is also the question of whether in the most 
Satisfactory state-federal fiscal system the states must 
exercise their full power to tax. From an economic 


and administrative point of view the desideratum would 
seem to be an arrangement whereby revenue were 
obtained by that governmental body which could levy 


* Public No. 32, 76th Congress, 1st Session (1939). 
* Public No. 686, 74th Congress, 2nd Session (1936). 
* Public No. 819, 76th Congress, 3rd Session (1940). 
* Supra, note 3. 
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and collect taxes with the maximum of equity, economy, 
and efficiency and the minimum of inconvenience to 
the taxpayers ; and needed funds should be made avail- 
able to those governmental units and agencies, local, 
state, or national, which are best adapted and most 
competent to perform the particular functions and 
services demanded of government. 


Advantages of National Tax Administration 

In an increasingly “national” economy in which 
properties are held, businesses conducted, sales made, 
and incomes earned, irrespective of subsidiary political 
boundaries, there are many advantages in “national” 
tax administration. For example, this administration 
would obviate in large part, such currently perplexing 
problems as extraterritorial and discriminatory multiple 
taxation, taxation of interstate sales, allocation of sales 
and incomes to state taxing jurisdictions, and also 
eliminate the taxpayers’ need for keeping records and 
preparing reports for multifarious taxing authorities. 
Sales, income, and inheritance taxes seem especially 
adaptable to administration on a national basis. It is 
probable that some suitable division of labor relative 
to procuring of revenues and performance of functions 
could be worked out which would be consistent with 
our constitutional framework. 

But until such time as a forthright and thorough- 
going effort is made on a reciprocal basis to define 
and codrdinate state and national tax functions into 
a mutually advantageous system, it is essential to 
our federal structure of government that the sovereign 
power of the states to tax is in no way impaired. 
Although it might suit the needs of the United States 
War and Navy Departments to have their contracts 
free from the state and local taxes which indirectly 
impinge upon them, these temporary gains must be 
weighed against the adverse effects of such proposed 
legislation. The granting of tax immunity to those 
contracting with the Federal Government would in 
effect scuttle the partially achieved program of the 
Treasury Department to lessen inequities and admin- 
istrative difficulties in the revenue system by the 
removal of unwarrantable tax exemptions. Moreover, 
when the Federal Government is to spend an esti- 
mated $72,000,000,000 for the prosecution of the war 
in the 1943 fiscal year out of a national income of 
roughly $130,000,000,000, any sales and use tax im- 
munity granted to all those private persons with war 
contracts would mean a drastic curtailment of an 
already narrowed tax base in many of the states. Par- 
ticularly in war time, when a major part of the national 
economy will be closely controlled by and amenable 
to the Federal Government, it is essential that Con- 
gress exercise its constitutional authority with a full 
sense of responsibility for the effects of its actions 
upon all parts of our governmental structure. 































































































































































































































































































































































































































































































































































AXATION in Latin America is of growing 
practical interest to American business. This 
interest should increase as out of the chaos of 

war and its attendant economic upset the Americas 

are inevitably being drawn 
closer and closer together. 

While Costa Rica is a 
small country and only 
one of the twenty coun- 
tries that make up Latin 

America, its system of tax- 

ation is of interest because 

it typifies in a general way 
the systems prevailing in 
many of the smaller coun- 
tries. Also Costa Rica 
represents the not unusual 
case of a country whose 
system of taxation is based 
on the politically expedient 
premise that indirect taxes 
are the best regardless of 


any economic disadvan- 


tages or injustices that ee a ee ge 
may result,’ the real prop- 
erty tax, the income tax and the “benefit” (inheritance 
and gift) taxes being the only direct taxes of any 
importance in Costa Rica. 

30th of the authors have acquired their knowledge 
of tax legislation and practice in Costa Rica through 
several months spent there working on business and 
commercial problems. Nevertheless, their viewpoint 
is that of lawyers trained in the common law who 
always find difficulty in fully grasping the point of 
view of civil administrative law. Moreover, neither 
are members of that growing group of specialists in 
tax law, and, hence, approach this subject more from 
the practical viewpoint of the business man rather 
than of strict theory or basic concepts. 


Outline of Costa Rican Government 


A brief outline of the general form of government 
in Costa Rica may serve as a background for a dis- 


* Attorney at Law, New York City. 
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cussion of its tax laws and practice. Its constitution 


was adopted in 1871 and there have been few amend- 


ments. While it contains many of the individual and 
property right guarantees ? contained in the Constitu- 
tion of the United States, 
it is not a restrictive grant 
of power to a _ central 
government but, on the 
contrary, the central goy- 
ernment retains all power, 
except the comparatively 
small amount specifically 
granted to local govern- 
ments, which are of course 
not independent entities 
but are a direct part of the 
national government, as in 
the case of all non-fed- 
erated governments. 

The three branches of the 
republican form of govern- 
ment—legislative, 
tive, and judicial 
defined. However, as in 
many other democracies, 
the national executive probably exercises in practice 
much more influence over the legislative branch than the 
system contemplates in theory. The President and 
members of congress are elected for four-year terms. 
The President may not be elected for consecutive 
terms. Congress is unicameral and has forty-five 
members. Three Vice Presidents (Designados), who 
have no function other than to succeed to the presi- 
dency in the event of death or incapacity of the Presi- 
dent, are elected by congress. The President has the 
power of veto, which may be overriden by a two- 
thirds vote of congress. 

The constitution provides for a supreme court, and 
other courts are set up by law. The supreme court is 


execu- 





are well 





Victor C. Folsom 


1 At the request of former President Leon Cortes, Dr. don Alvaro 
Rencoret Bravo, Chilean authority on taxes, made a study of Costa 
Rican taxes and in 1938 recommended the passage of a more com 
prehensive income tax law and a new real property tax law. The 
former was not adopted. The latter was, and other reforms have 
grown out of Dr. Rencoret’s study. 

2 Articles 25 to 50 inclusive deal with guarantees to individuals 
and constitute an even more complete ‘Bill of Rights’’ than 1S 
found in the United States Constitution with its amendments. 
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divided into three divisions, one having civil juris- 
diction, another criminal jurisdiction, and the third 
having cassation jurisdiction. The court sitting 
en banc has jurisdiction over questions of constitu- 
tionality. The first two divisions are three-judge 
courts and the third is a five-judge court. 

The seven provinces of Costa Rica are divided into 
61 cantons and 294 administrative districts. 

Article 18 of the constitution gives the national con- 
gress exclusive right to levy taxes. All local taxes 
must receive the sanction of the national government 
in order to be valid and enforceable. _Laws allowing 
local taxation are usually drawn so that local authori- 
ties have some discretion in their application, at least 
as to the amount. 


Real Property Taxes 


An example of local taxes sanctioned by congress is 
the national territorial tax * which allows municipali- 
ties to impose, by local ordinance (acuerdo), a tax on 
real property located within their territorial limits on 
the same basis as the similar national tax. It gives 
municipalities the right to set this local tax at anything 
up to 25% of the national rate. Strange as it may 
seem, some of them have actually set the rate at less 
than the full 25% of the national rate. For example, 
the city of San José, the capital, has set its rate at 
10% thereof. 

The territorial tax law is unique in that it does not 
have the usual regulations which normally govern 
the application of a civil law. 

Article 1 of this law provides that the tax shall be 
governed altogether by it alone. This tax is similar 
to the real property tax one finds in the United States. 
Civil law definitions of real and personal property in 
general are similar to those of common law, so that 
normally a tax on real property would attach to the 
same property as in the United States. However, this 
tax is somewhat broader. It is imposed on real prop- 
erty, including land and fixed attachments thereto, but 
it also attaches to machinery and personal property 
which form a part of the real property and which are 
necessary to its operation as a business even though 
they may be easily detached from the real property.* 

The rate of the national tax is one fourth of one per 
cent of the assessed valuation. 
on the real market value. 


Assessments are made 
As can be seen, the rate of 
the tax is much lower than that generally prevailing 
in the United States for this type of tax. The tax is 
payable in quarterly installments. 


_% Law No. 27 of March 2, 1939 (amended by Law No. 9 of October 
9, 1940). This law was adopted as a result of Dr. Rencoret’s recom- 
Mendations (see note 1), and incorporates needed reforms in valua- 
tion rules in the assessment of the real property tax. The amendment 
also deals with valuations and makes provision for the internal 
Organization of the Office of Direct Taxation (Oficina de la Tribu- 
tacidn Directa). 
* Article 2. 
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Owners make a declaration of the value of their 
property but this declaration is only one of the things 
considered by assessors of the tax office who set the 
official valuation. Official valuations are published in 
La Gaceta, the official journal, posted in certain public 
places for fifteen days, and the owner also receives 
notice by mail. He has thirty days from the expiration 
of the posting period in which to protest the valuation. 
Protests are filed with the valuation tribunal of the 
property tax office. This board is composed of three 
qualified persons appointed by the President. A deci- 
sion of the board ends the administrative appeals 
allowed under the law. 

With reference to penalties imposed by this admin- 
istrative board, the law provides that a taxpayer 
against whom a fine has been levied may appeal as 
of course to the Civil Judge of Finance (Juez Civil de 
Hacienda) who has final appellate jurisdiction in this 
type of case. Appeals are not allowed as of course 
from other decisions of this board. However, once the 
administrative procedure has ended, an attack on the 
decision of any administrative board may be made by 
ordinary suit in a civil branch of the courts. This 
suit could also be initiated before the Civil Judge of 
Finance and appealed in turn to the Civil Chamber 
(Sala de lo Civil) and ultimately be carried to the 
Supreme Court if the case could be brought within 
the restrictive class in which appeal is allowed 
thereto. 


Income Taxes 

In most Latin American countries permanent resi- 
dents must carry cards or cedulas of identity. The 
cedula usually contains the resident’s name, photo- 
graph, age, marital status, nationality, and profession 
or occupation and is necessary to the accomplishment 
of all official acts, such as voting, appearance in court, 
execution of public documents, etc. This is true in 
Costa Rica, but oddly enough the income tax in Costa 
Rica is imposed only upon persons who must secure 
such cedulas and who have an annual income in excess 
of 10,000 colones.® In fact, the law relating to cedulas 
also establishes the income tax.® Thus it is important 
to determine who must secure and carry a cedula. 

In general, all adult or emancipated males, corpo- 
rations, or other juridical persons resident in Costa 
Rica, and such minors as by law may vote, must ob- 
tain a cedula of identity, as must anyone (including 
women), resident or not, having an income of 10,000 
colones or more per year from sources within the 
country. The law does not contain any provision for 
the withholding of income tax at the source. Without 
such provision non-residents can often avoid payment 
of the tax; in fact, payment by them is almost on a 





5 Approximately $1,790.—USCcy. 
® Law No. 40 of November 14, 1931. 
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voluntary basis. There seems to be little logical 
justification for relating income tax to cedula holders. 
However, it is true that the fact that every taxpayer 
must carry a cedula affords the government a method 
of checking the payment of the tax. This check could 
exist to the same extent if the two were divorced. 

The method of calculating the deductions from gross 
income in order to arrive at net taxable income is 
unusual. Deductions are made in a lump sum and no 
breakdown thereof is ordinarily required. Article 14 
of the law allows in principle the deduction of the 
usual “costs of production” in the case of banks, pro- 
fessional persons, merchants, farmers, and manufac- 
turers, but for some of these classes of individuals, it 
establishes an arbitrary method of determining the 
“costs of production.” Banks are allowed general 
expenses and interest paid to depositors, but the latter 
may not exceed 3% of the amount invested to produce 
the income. Merchants are allowed the cost of the 
merchandise sold plus 5% for general expenses in the 
case of wholesalers and 10% in the case of retailers. 
Farmers and manufacturers are allowed the cost of 
production, and the Office of Direct Taxation has laid 
down rules and regulations to determine what classes 
of costs are allowed under this deduction. On first 
impression this more or less arbitrary method has 
some appeal because of its simplicity of administration 
and as placing a premium on efficiency, thus offering 
an incentive to good business methods. However, it 
works injustices in certain cases, as it undoubtedly 
penalizes small merchants and favors certain busi- 
nesses over others. 

Neither the law nor the regulations enlarge upon 
the meaning of the deduction provisions found in the 
law and discussed above, and in cases where the 
arbitrary methods above described do not apply there 
is not a great deal of uniformity of opinion prevailing 
as to just what deductions can be taken. The tax- 
payer is more or less left to his own devices to deter- 
mine what his deductions may be. The law simply 
provides that there shall be a tax on income. 

There should be few five-children families in Costa 
Rica. The income tax law provides that a father or 
head of a family earning up to 20,000 colones and hav- 
ing more than five children or dependents in his care 
shall pay only one-half of the tax. Thus, the sixth 
child or dependent represents a 50% reduction in taxes. 

There is no provision in the law covering capital 
gains or capital losses. The various deductions set 
forth in Article 14 are so general as to be of little help 
on this point, troublesome in any tax law. It seems 
to be the custom to include capital losses as operating 
expenses and such declarations have been accepted by 
the tax office, notwithstanding the provisions of Article 
14, subdivision (b), specifying that a merchant’s de- 
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ductions can only be the cost of the merchandise which 
has been sold plus 5% (wholesale) or 10% (retail) for 
general expenses. But this realistic application of the 
law is to be commended as under a literal interpreta- 
tion a merchant might suffer a complete loss of his 
business by fire without any reduction of his income 
tax for the year. 

Another interesting feature of the income tax is the 
fact that the rate of taxation increases only slightly 
with increased income. The tax is not applied on a 
percentage basis but is a flat rate for certain categories 
of income. For example, the first category is 10,000 
colones to 12,000 colones. In this bracket the tax is 
60 colones which amounts to 0.6% of the minimum 
figure in the bracket. The next bracket runs from 
12,001 colones to 15,000 colones and here the tax is 
100 colones. The tax is very low and the flat rate paid 
does not amount to more than 6% in any category. 
All incomes over 500,001 colones are placed in the 
same bracket and pay the same tax. The straight 
percentage method of taxation appears to be a much 
more equitable one. Under the law an income of 
400,000 colones would pay a tax of 18,000 colones while 
an income of 400,001 colones would pay 24,000 colones. 
Thus a taxpayer could conceivably be penalized as 
much as 5,999 colones because he had earned the one 
colon necessary to push him into the higher bracket. 
The same illogical result might be obtained in all the 
lower brackets, and lower incomes pay a higher per- 
centage than greater incomes in the same bracket. 

All orders of the tax office relating to the income 
tax law are appealable to the Secretary of the Treas- 
ury, which appeal automatically suspends the order. 
This appeal must be made within ten days after notice 
of the order to the interested party.?. A decision on 
the appeal by the Secretary of the Treasury ends the 
administrative procedure possible under this law. As 
previously pointed out in connection with the real 
property tax, such an administrative decision may be 
attacked by an ordinary suit in a civil court. 


The Benefit Tax 

There is a national tax known as the benefit tax, 
which is an inheritance and gift tax. Its rates vary 
from 1% on the first 5,000 colones up to 9% on amounts 
over 1,000,000 colones. As in the case of the income 
tax, the rate of increase in the upper brackets is much 
lower than with corresponding taxes in other countries 
and the rates in general are quite low. 


Customs Duties 

The government of Costa Rica receives the greater 
part of its revenue from customs duties ® and the laws 
levying customs duties are longer than all the rest of 


7 Article 24. 

8 Law No. 10 of December 13, 1937. 

®The report of the Secretary of State of September 16, 1938. 
indicates that the combined revenue from the income and real 
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the tax laws added together. The tendency in the past 
has been to meet each new government cost with an 
additional import or export duty. It is a comparatively 
easy way to raise revenue as the consumer directs his 
complaint against the merchants selling at increased 
costs rather than at the government. It is ideal, from 
the political standpoint, to have taxes without tax- 
payers. As in other countries, high import duties are 
justified as necessary to protect local industry. How- 
ever, in Costa Rica no attempt has been made to work 
out a scientific tariff and in many cases the “protected” 
local industry is or was non-existent. The truth of 
the matter is that, like Topsy, the customs duty struc- 
ture “jest grew” until it became at best a great nuisance, 
because of its complexity and multiplicity, and at 
worst actually restrictive of needed trade. As many 
as nine separate duties or surcharges are levied on 
certain classes of products imported into Costa Rica, 
although some of the more onerous duties have recently 
been repealed. 


Other Miscellaneous Taxes 


There is a national hydraulic tax !° and several other 
national taxes which however do not produce an ap- 
preciable percentage of the national revenue. The 
hydraulic tax consists of an initial licensing tax of one 
colon for each ten liters of water per second or each 
horsepower, use of which is granted by a water power 
concession, and a semi-annual tax of two colones for 
each horsepower. This latter tax is 50% less where 
the horsepower is less than 50. 

Social security taxation has been adopted recently 
in Costa Rica.11 The iaw is a skeleton outline of a 
comprehensive system of social security and the regu- 
lations decreed under it are detailed and obviously the 
result of a thorough study of comparable legislation 
of other countries. The method of applying the tax 
which has been adopted is again that of assessing a 
fixed amount of tax against income within certain 
brackets, although the regulations provide that the tax 
shall be assessed on a percentage basis.??_ The straight 
percentage method of applying the tax would be more 
fair. However, the establishment of the various cate- 
gories or brackets may simplify its collection some- 
what, and since the tax is collected on a weekly basis 
and the difference in the highest and lowest amounts 


_ 


Property taxes for the year 1937 was less than 1/33 of the total 
sovernmental tax income, and it is believed that the proportion 
has not increased materially since then. 

* Art. 57 of Law No. 258 of August 18, 1941. 

"Law No. 17 of November 4, 1941. Executive Decree No. 1 of 
January 7, 1942, regulates the application of the law, establishing 
the rates of contribution. 

2 See Articles 26, 27 and 40 of Executive Decree No. 1 of January 
7, 1942, which provide for the adoption by the Social Security 
Board of a system of categories for the purpose of collecting stated 
bercentages of tax. The method of collection operates as follows: 

For example, the second category includes employees earning 
from 6 to 8 colones per week. Since the employer’s percentage is 
542%, he pays 514% of the average salary in the category, which in 
this example is 7 colones, making the tax 38% céntimos. 
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within the categories established is not great, the re- 
sulting injustice to any particular taxpayer is small. 
Contributions are made by employees, employers and 
the Government," and the rates vary from 3.5% to 7% 
of the income of the employee. A substantial fund 
should be created by such high rates, but it remains 
to be seen if it will be sufficient to meet the idealistic 
program adopted by the law. If so, the cost to the 
nation as a whole will be small compared to the great 
benefit which it will receive. The unfortunate financial 
history of some older and less ambitious social security 
systems makes one hesitate to predict the outcome of 
such a system. 

Costa Rica also has the usual stamp and stamped 
paper taxes found in Latin America, which are im- 
posed on nearly every official or public act, such as 
contracts, receipts, issuance of securities, etc. 
Conclusion 

Local taxes are reasonable and make up only a very 
small percentage of the taxes paid by Costa Ricans. 
Direct national taxes also have comparatively low 
rates. In fact, the over-all tax picture in Costa Rica 
is one that compares very favorably with that prevail- 
ing in other Latin countries. However, some reforms 
in the methods of taxation could be suggested in order 
to eliminate certain historical anomalies and injustices 
in the application of the tax laws and the distribution 
of the tax burden. 

It has been said that Costa Rica is one of the most 
perfect examples of a democracy left in the world 
today. Anyone who has been in San José any length 
of time can vouch for the fact that Costa Ricans have 
complete freedom of speech and the press. The news- 
papers of the capital daily publish on their front pages 
a great number of letters from Costa Ricans. Every 
class of society is represented and these public dis- 
cussions continue for weeks. Frequently news of the 
world is relegated to back pages, and almost the whole 
of the front pages of the leading newspapers consists 
of these letters. It has truly been said that no such 
free expression of public opinion has existed since the 
days of Athens when each citizen was free to, and did, 
express his opinion in the very legislative forums 
themselves. In view of this practice, I am sure that 
my Costa Rican friends will not be offended by any 
friendly criticism of their tax laws contained in this 
article. Our own United States tax laws are un- 
doubtedly equally open to criticism, though perhaps 
on different grounds. However, progress is best made 
by a mutual exchange of ideas and I sincerely hope 
some of my Latin American friends will respond with 
published criticisms of United States laws and prac- 
tices of interest to them. 





13In order to finance the Government’s contribution to the social 
security fund, several new excise taxes have been levied, and the 
real property tax rate has been increased 1/20%. 































































































































































































































































































































































































































































































































































































Criticism of the Jurisdiction of 





Vi. 


Although the present administrative and judicial 
machinery for the determination of income, addi- 
tional income, estate, and gift taxes has been severely 
criticized by some experts,?** the writer is of the 
opinion that the existing procedures are fundamentally 
satisfactory though certain radical improvements are 
needed in order to overcome the defects disclosed by 
a critical appraisal of the present machinery. To over- 
come the existing imperfections, there appears to be 
no necessity for uprooting well-established practices 
in the field of taxation. 

The defects revealed by a critical study of the jur- 
isdiction of the Board of Tax Appeals are herein- 
after discussed. 


Criticism of the Present Jurisdiction 


Relating to Jurisdiction of the Subject Matter 


The principal criticism of the present jurisdiction 
of the subject matter of the Board is its lack of juris- 
diction over claims for refund (other than claims for 
refund of excess profits taxes involving specified 
abnormalities). 

Some attention might also be directed to the Board’s 
lack of jurisdiction over claims for refund of taxes 
other than income, additional income, estate, and gift 
taxes. As for deficiencies, neither the Board nor the 
courts, in ordinary cases, have jurisdiction to redeter- 
mine controverted additional taxes asserted because of 
the rule of payment first and litigation afterwards pre- 
vails with respect to these other taxes (such as capital 
stock taxes, liquor taxes, tobacco taxes, stamp taxes, 
manufacturers’ excise taxes, retailers’ excise taxes mis- 
cellaneous internal revenue taxes, social security taxes, 
etc.). This rule usually does not produce any unusual 
hardship in cases involving these taxes. 


Lack of Jurisdiction over Claims for Refund 


There is no greater anomaly in the field of tax 
practice than the Board’s lack of jurisdiction over 
claims for refund,?°** other than refund cases founded 
on claims of specified abnormalities under the excess 


* Concluded from the June issue. 

** Certified Public Accountant and member of the New York Bar. 

24 See below. 

24a The Treasury Department recently suggested ‘‘that an appro- 
priate procedure be devised under which the Board may hear refund 
cases if the taxpayer desires to utilize that forum instead of the 
district courts or the Court of Claims.’’ See Hearings before the 
Committee on Ways and Means on Revenue Revision, 77th Cong., 
2d Sess. (1942) 95. 
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profits tax provisions of the Internal Revenue Code. 
If the claim for refund is not allowed by the Commis- 
sioner, the taxpayer must institute suit in the Court 
of Claims or a federal district court for the recovery 
of the amount alleged to have been overpaid.?” 


The Board defines the boundaries of its jurisdiction 
very strictly, thus producing some undesirable results 
in certain types of situations. For example, where a 
taxpayer appeals from the Commissioner’s determina- 
tion of a deficiency in income tax, but claims an over- 
assessment in declared value excess profits tax (usually 
referred to as an additional income tax) for the same 
year, the Board will assume jurisdiction of the appeal 
in so far as it applies to the deficiency in income tax, 
but not as to the overassessment in declared value 
excess profits tax.2°° Unless the taxpayer voluntarily 
pays the deficiency in tax asserted, two actions must 
be maintained: a proceeding before the Board for a 
redetermination of the deficiency and a suit in a 
federal district court or the Court of Claims for the 
recovery of the alleged overpayment. Now that a 
highly technical excess profits tax law has been in 
force since the year 1940, an increasing number of 
cases will undoubtedly arise involving for the same 
year an assertion of a deficiency in tax imposed under 
one provision of the tax law and a claim for a refund ofa 
different kind of tax imposed under an entirely separate 
provision of the statute. It is quite apparent, therefore, 
that in certain situations the entire tax controversy cam- 
not be redetermined by an appeal to the Board. 


265 An action may not be instituted until six months after the filing 
of the claim, unless the claim is rejected within that time by the 
Commissioner, and must be brought within two years from the date 
of mailing by registered mail of the notice of rejection of the claim 
by the Commissioner. IRC, Sec. 3772(a) (1941). Suit against the 
United States may be brought in the Court of Claims regardless of 
the amount in controversy. 28 U. S. C., Sec. 250 (1934). Suit 
against the United States may be brought in a federal district 
court if the amount in controversy does not exceed $10,000, or 
regardless of the amount in controversy if the Collector to whom 
such tax was paid is dead or not in office as Collector at the time 
suit is commenced. On the other hand, suit personally against the 
Collector to whom the tax was paid or the representatives of his 
estate may be brought in a federal district court regardless of the 
amount in controversy. This right to sue the Collector for an 
unjustified collection was given by the common law. See United 
States v. Emery, 237 U. S. 28, 31, 35 Sup. Ct. 499, 500, 3 A. F. T. R. 
2920, 2921 (1915). If the Collector is sued, the right to a trial by 
jury exists, but if suit is brought against the United States in any 
federal court, the suit is tried by the court without a jury. 


The Treasury Department recently suggested that legislation be 
enacted providing for the elimination of suits against the Collector. 
See Hearings before the Committee on Ways and Means on Revente 
Revision, 77th Cong., 2d Sess. (1942) 94. 

26 See Will Cownty Title Co., 38 BTA 1396 (1938); Hobbs Western 
Co., 43 BTA 5 (1940); Superheater Co. v. Com., 42-1 ustc { 9262, 
4 P-H 1942 Fed, Tax Serv. {| 62452 (CCA-2, 1942). 
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It is evident that where there is a deficiency in 
one kind of tax and an alleged overpayment of a differ- 
ent kind of tax for the same year, and the deficiency 
is not paid voluntarily, the taxpayer is placed at a 
disadvantage in litigating the controversy by being 
forced to institute actions in two different forums. If 
deficiencies in both kinds of taxes had been asserted, 
the entire controversy could have been redetermined 
by an appeal to the Board, but just because a claim 
for refund of a different kind of tax was involved, the 
taxpayer must institute an action in the Court of 
Claims or a district court to recover the alleged over- 
payment. Such a procedure does not expedite the 
settlement of tax controversies. 

In the past, the taxpayer was seldom faced with 
the aforementioned problem, which is of rather recent 
development but of unusual future significance since 
the enactment of the excess profits tax law, because 
a controversy involving a claim for refund stood alone 
and was not coupled with a deficiency in a different 
kind of tax for the same year. In such cases, the 
taxpayer was merely restricted to instituting suit in 
the Court of Claims or a district court for the re- 
covery of the alleged overpayment. There appears to 
be no logical basis for denying a taxpayer the right 
to appeal to the Board, which is composed of a body 
of tax experts, just because a claim for refund is in 
controversy instead of a deficiency. 

Although the Board was granted jurisdiction of 
refund cases founded on claims of specified abnor- 
malities under the very complicated provisions of the 
excess profits tax law,? it has never been granted 
jurisdiction of other cases involving refunds of in- 
come, additional income, estate, and gift taxes. Natur- 
ally, this piece-meal extension of jurisdiction was 
conferred upon the Board in order to permit taxpayers 
to appeal the rejection of claims for refund involving 
specified abnormalities because the Board was granted 
exclusive jurisdiction to finally determine any ques- 
tion relating to such abnormalities.? 

Where the same question is in controversy, there 
is no essential difference between the issues in a case 
involving a deficiency and the issues in a case involv- 
ing a claim for refund. Yet, in the former case, the 
appeal must be made to the Board and in the latter 
case the suit must be instituted in the federal courts. 

This procedure in litigating tax cases has resulted 
in conflicts in the decisions handed down by the fed- 
eral district courts, the Court of Claims, and the Board 
of Tax Appeals, as well as in the decisions of the dif- 
ferent circuit courts of appeals, with respect to similar 


—— 


™ IRC, Sec. 732 (1941). 

Poa, Taxpayers could not appeal to the Board from the Commis- 
Sioner’s rejection of claims for refund arising out of the right to 
Special assessment under the relief provisions of the Revenue Acts 
of 1917, 1918, and 1921 of war profits and excess profits taxes, and 
the federal courts had no jurisdiction to hear and determine the 
right to such special assessment. Discussed supra at 360 (June issue). 
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issues.2°° Thus, for long periods of time, interested 
taxpayers, the Bureau of Internal Revenue, the Board 
of Tax Appeals, the federal district courts, and the 
Court of Claims may lack authoritative guidance on 
important tax questions in controversy until the ques- 
tions are decided by the Supreme Court. There is no 
doubt that the adoption by the Government of a sound 
litigation policy in tax matters, based on the correct 
result and not the amount involved in any particular 
case, would help much to reduce conflicts in tax cases 
and expedite the final determination of important tax 
questions without undue protraction of lower court 
litigation. Furthermore, if it is to the public interest 
to resolve tax controversies more quickly, the period 
of uncertainty could be reduced considerably by en- 
acting legislation granting tax cases a preference on 
the calendars of the federal courts. 


Lack of Jurisdiction over Controversies Involving 
Taxes other Than Income, Additional Income, 
Estate, and Gift Taxes 


The Board has never had jurisdiction of contro- 
versies involving capital stock taxes, tobacco taxes, 
manufacturers’ excise taxes, retailers’ excise taxes, 
miscellaneous internal revenue taxes, social security 
taxes, etc. With respect to these taxes the rule of 
payment first and litigation afterwards prevails. As 
a general rule, no real hardship is suffered by tax- 
payers due to the lack of an independent tribunal to 
hear and decide controversies before payment. Any 
additional tax asserted must be paid, and a taxpayer’s 
only remedy is to institute suit in the Court of Claims 
or a federal district court for an alleged overpayment. 
If the Board had concurrent jurisdiction to redeter- 
mine the Commissioner’s disallowance of claims for 
refund involving taxes other than income, additional 
income, estate, and gift taxes, most taxpayers would 
probably prefer to appeal to the Board. Although 
such an extension of jurisdiction to the Board would 
reduce the number of cases in the federal courts, yet 
the burdening of the Board with the consideration 
of these additional kinds of taxes might tend to make 
it less expert and valuable in doing the work for 
which it was established. 


Relating to Jurisdiction of the Parties 


A study of the Board’s existing jurisdiction of the 
parties reveals the lack of a third-party procedure. 
Furthermore, there is no provision for intervention. 


Lack of Provision for Third-Party Practice 


The lack of third-party procedure produces unsatis- 
factory results especially in cases involving transferees. 





28 See Traynor, ‘‘Administrative and Judicial Procedure for 
Federal Income, Estate, and Gift Taxes—A Criticism and a Pro- 
posal’’ (1938) 38 Col. L. Rev. 1393, 1407-1411. 
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Under the provisions of the Internal Revenue Code,?”° 
even though there are several transferees, any trans- 
feree of property may be held liable to the extent of 
the value of the property received for the full amount 
of the transferor’s unpaid taxes. The Commissioner 
usually asserts the liability against the wealthiest and 
most accessible transferee. If the transferee against 
whom a liability at law or in equity was asserted and 
to whom the statutory notice of such liability was 
sent appeals to the Board, he cannot implead the other 
transferees in order to determine in one proceeding 
the respective liabilities of all transferees of the tax 
delinquent transferor. Although the transferee who 
pays the tax may theoretically compel contribution 
from the other transferees, this available remedy does 
not adequately protect his rights in all cases. The need 
for a procedure which will adequately protect the 
rights of all transferees and facilitate the enforcement 
of contribution from co-transferees has long been 
recognized.*"! 

There is also a need for adequate third-party pro- 
cedure in cases involving affiliated corporations and dis- 
solved corporations and in cases where the taxpayer’s 
liability for any tax is assumed by a third party. 

The common parent corporation and each member 
of the affiliated group during any part of a consoli- 
dated return period are severally liable for the total 
tax of the affiliated group.?’* Where a corporation 
ceases to be a member of the affiliated group and 
terminates to the extent permitted the sole agency 
of the common parent corporation to act for it,?"* 
and a deficiency is subsequently asserted against such 
corporation for any part of the consolidated return 
period, the corporation, in its appeal to the Board,?™ 
cannot implead the other members of the former 
affliated group even though such members may be 
liable to it for contribution or indemnification or as 
an insurer. 

Under the incorporation laws of various states, the 
corporate existence of a dissolved corporation may be 
continued for the purpose of winding up its affairs. 
If a deficiency is asserted against it, the dissolved 
corporation is the proper party to appeal to the Board 
for a redetermination of the deficiency.2** Where the 
liability for any tax had been assumed by a successor 
of the dissolved corporation or some other party, the 


dissolved corporation cannot implead the party which 
assumed the liability. 





210 TRC, Secs. 311, 900, 1025 (1941). 

21158 A. B. A. Rep. 115, 459 (1933). 

72U, S. Treas. Reg. 104, Sec. 23.15 (consolidated returns of 
affiliated railroad and Pan-American trade corporations); U. S. 
Treas. Reg. 110, Sec. 33.15 (consolidated excess profits tax returns). 

73U, S. Treas. Reg. 104, Sec. 23.16; U. S. Treas. Reg. 110, Sec. 
33.16. 

74 The Board has refused to be bound by regulations in so far as 
they attempt to prescribe that only the common parent company 
shall have the sole right to appeal. See Community Water Service 
Co., 32 BTA 164 (1935). 

215 See Georgia Stevedoring Co., 40 BTA 611 (1939). 
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Lack of Provision for Intervention as of Right 


Although the Board may permit intervention in 
certain cases,”* there is no provision for intervention 
as of right. Where a third party may be liable for any 
tax asserted against the taxpayer, such third party 
cannot intervene as of right in the proceedings insti- 
tuted before the Board even though the representation 
of its interests by the taxpayer may be inadequate. 
There is a need for intervention as of right in cases 
involving transferees, affiliated corporations, dissolved 
corporations, and merged or consolidated corporations, 
as well as in other cases where a third party is liable 
or may become liable for any tax or liability asserted. 


Relating to Extent of Jurisdiction 


To Adjudicate 


The introduction of the Federal Rules of Civil Pro- 
cedure in the federal district courts on September 16, 
1938, marked an epoch in the history of procedural 
law reform. Naturally, these rules are applicable to 
tax refund suits instituted in the district courts. Un- 
fortunately, the Rules of Practice before the Board 
of Tax Appeals have remained essentially the same 
since the establishment of the Board despite the radi- 
cal improvements in procedural law in effect in the 
federal and state courts. Although the Board is not 
a court, there is no reason why some of the proce- 
dures successfully employed by the courts cannot be 
adopted by the Board to meet its own needs. 

No pre-hearing procedure is employed by the Board, 
and it lacks the power to appoint masters and to tax 
costs. No consideration has been given to questions 
relating strictly to procedure and practice because 
such matters are outside the scope of this study. 


Lack of Pre-Hearing Procedure 


At the present time, the stipulation is employed as 
a means of limiting the issues and settling the facts in 
an appeal before the Board. There is no other pro- 
cedure to limit the issues to be tried, to restrict the 
evidence to that actually necessary, and to generally 
speed up the disposition of a case by shortening the 
time consumed at the hearing. 

The lack of a pre-hearing or pre-trial procedure in 
proceedings before the Board has shut the door to a 
means of eliminating unnecessary waste of time and 
expense and of expediting the progress of congested 
dockets by shortening the time consumed by hearings. 


Lack of Jurisdiction to Appoint Masters 

Unduly complicated facts and issues will abound 
in controversies involving excess profits taxes im- 
posed by the Second Revenue Act of 1940 and sub- 








216 Discussed supra at 358 (June issue). 
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sequent acts. Thus, the proportion of cases involving 
very complicated facts and issues will greatly increase 
as appeals in ever-increasing numbers involving excess 
profits taxes are filed with the Board. 

The Board must hear all the evidence and deter- 
mine all the issues in controversy. It lacks power to 
refer any matter to a master. In cases in which the 
facts and issues are very complicated and require 
specialized technical knowledge, for example, facts 
and issues in controversies involving excess profits 
taxes, the power to refer matters to a master to per- 
form such functions as the Board might direct in its 
order would expedite the speedy disposition of cases 
without necessitating an increase in the membership 
of the Board to handle the additional volume of work 
requiring highly specialized knowledge. 


Lack of Power to Tax Costs against 
Unsuccessful Party 


Although the Board has power to award damages 
to the United States in its decision in certain cases 7?” 
and to impose certain fees,?"* it cannot tax costs 
against the unsuccessful party. 

It appears that a greater number of cases would 
be settled administratively before hearing if the Board 
had the power to tax costs against the unsuccessful 
party. 


VIL. Reforms 


The basic provisions of the law relating to the or- 
ganization, jurisdiction, and procedure of the Board 
of Tax Appeals and the judicial review of its decisions 
are still about the same since the reorganization of 
the Board under the Revenue Act of 1926. The lack 
of substantial changes in the law relating to the Board 
does not mean that the scope of its present jurisdic- 
tion is free from criticism and that improvements can- 
not be effected; it merely means that the need for 
remedial legislation had not been effectively made 
known to Congress. 

Reforms have been proposed from time to time re- 
lating to the Board of Tax Appeals, but as a general 
rule the recommendations with respect to the juris- 
diction of the Board were merely incidental to other 
proposals relating to the administrative and judicial 
procedure for the determination of income, additional 
income, estate, and gift taxes in controverted cases. 

The reforms hereinafter proposed by the writer 
relating to the extension of the jurisdiction of the 
Board of Tax Appeals are based on a study of the ex- 
isting jurisdiction and a critical appraisal of the defects. 





“ Discussed supra at 359 (June issue). 
“8 Discussed supra at 361 (June issue). 
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Consideration of Reforms Proposed from 
Time to Time Relating to the 
Board of Tax Appeals 


Proposals to extend the jurisdiction of the Board 
over claims for refund are as old as the Board itself. 
The early proposals providing for the determination by 
the Board of all claims, whether rejected or not, 
would have saddled the Board with a tremendous 
volume of additional work. Later on, a satisfactory 
plan was recommended time and again to Congress 
by the American Bar Association, but no action was 
taken because the members of Congress felt that 
the Board was not sufficiently advanced in the dis- 
position of appeals of deficiencies to warrant extend- 
ing jurisdiction to it over claims for refund and that 
such an extension of jurisdiction would flood the 
Board with refund cases.?!® 

Although Judge Traynor’s proposal provides for the 
extension of the Board’s jurisdiction over claims for 
refund, his plan is chiefly concerned with radical 
changes in the administrative and judicial machinery 
relating to tax controversies. The various adminis- 
trative reform proposals do not affect the jurisdiction 
of the Board in any way. 


Extension of Jurisdiction over Claims for Refund 


Numerous proposals to extend the jurisdiction of 
the Board over claims for refund have been made 
from time to time, but for one reason or another 
Congress failed to enact the necessary legislation. 

While the Revenue Bill of 1924, providing for the 
establishment of the Board of Tax Appeals, was being 
discussed in the Senate, an amendment was offered 
proposing to enlarge the original jurisdiction of the 
Board to grant it power to adjudicate all claims for 
refund or abatement filed by taxpayers where the 
amount of the tax involved exceeded $10,000.22° This 
proposed extension of jurisdiction related to all claims 
filed and was not restricted to claims rejected by 
the Commissioner. No action was taken on this pro- 
posal because it was believed that such added jurisdic- 
tion would necessitate a tremendous increase in the 
membership of the Board to handle the increased 
volume of work. 

In 1929 it was proposed that the Board be given 
concurrent jurisdiction with the federal courts to 
hear and determine all claims for refund, credit, or 
abatement of all internal revenue taxes involving 
more than $10,000 in cases where the approved claims 
were certified to the Board by the Commissioner and 
in cases where claims rejected by the Commissioner 
were appealed by taxpayers.” The principal aims 





219 See 59 A. B. A. Rep. (1934) 88, 615. 
22 See 65 Cong. Rec. 7696 (1924). 


221 See Sen. Rep. No. 1432, 70th Cong., 2d Sess. (1929) 1-10; 70 
Cong. Rec. 1667-1671 (1929). 
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of this bill were to remove the secrecy surrounding 
refunds of large amounts of taxes by the Bureau of 
Internal Revenue and to have the Board act as a check 
upon the action of the Bureau in refund cases. The 
consequent extension of the Board’s jurisdiction was 
incidental. 

As early as the year 1930, the American Bar Asso- 
ciation recommended that the jurisdiction of the 
Soard be enlarged to cover appeals brought by tax- 
payers upon the rejection by the Commissioner of 
claims for refund of income, additional income, estate, 
and gift taxes.??* It appears that a similar suggestion 
was not made earlier because of a belief that the 
3oard would be swamped with work if such additional 
jurisdiction were given to it too early in its exist- 
ence.”*° Since that time, the Association has repeat- 
edly recommended the proposed enlargement of the 
3oard’s jurisdiction.?** 


The Traynor Plan 

Roger John Traynor, formerly Professor of Law 
in the University of California School of Jurispru- 
dence and now a Justice of the California Supreme 
Court, made a comprehensive study of the administra- 
tive and judicial machinery for the determination of 
federal income, additional income, estate, and gift tax 
liabilities in controverted cases, made a critical ap- 
praisal of the extent to which the machinery has failed 
to function as it was intended and the reasons for 
that failure, and proposed changes in the administra- 
tive and judicial procedure. Briefly, the plan proposed 
by Judge Traynor to improve the administrative and 
judicial procedure provides for the granting to the 
Board of Tax Appeals of exclusive jurisdiction to hear 
and determine rejected claims for refund, a new pro- 
test procedure, the decentralization of the Board, and 
a new method of judicial review.?*° The publication 
of this proposal promoted a great deal of discussion 
and constructive criticism.?”6 


Under the plan proposed by Judge Traynor, the 
Board would be granted exclusive jurisdiction of re- 
jected claims for refund of income, additional income, 


72255 A. B. A, Rep. (1930) 513-516. 

223 Td. at 514. 

24 See 64 A. B, A. Rep. (1939) 198. 

2% Traynor, swpra note 209, at 1393-1435. 

26See Angell, ‘‘Procedural Reform in the Judicial Review of 
Controversies Under the Internal Revenue Statutes: An Answer to 
a Proposal’ (1939) 34 Ill. L. Rev. 151; Pearce, ‘‘Trends in Federal 
Tax Procedure’ (1940) 69 J. Accoiwntancy 369; Prettyman, ‘‘A Com- 
ment on the Traynor Plan for Revision of Federal Tax Procedure’”’ 
(1939) 27 Geo. L. J. 1038; Prettyman, ‘‘The Traynor Proposals— 
Some Considerations’’ (1939) 17 Tax Mag. 397; Seidman, ‘‘Proposed 
Procedural Changes in Federal Tax Practice’ (1939) 67 J. Account- 
ancy 221; Surrey, ‘‘Some Suggested Topics in the Field of Tax 
Administration’’ (1940) 25 Wash. U. L. Q. 399; Surrey, ‘‘The 
Traynor Plan—What It Is’’ (1939) 17 Tax Mag. 393; Sutherland, 
‘“‘New Roads to the Settlement of Tax Controversies: A Critical 
Comment”’ (1940) 7 Law é& Contemp. Prob, 359; Traynor and 
Surrey, ‘‘New Roads Toward the Settlement of Federal Income, 
Estate, and Gift Tax Controversies’’ (1940) 7 Law & Contemp. Prob. 


336; Youngquist, ‘‘Proposed Radical Changes in the Federal Tax 
Machinery’”’ (1939) 25 A. B. A. J. 291. 


estate, and gift taxes, and the federal district courts 
and the Court of Claims would be divested of juris- 
diction of such actions to recover overpayments. This 
plan would completely oust the federal courts from 
original jurisdiction of tax controversies involving in- 
come, additional income, estate, and gift taxes. Pos- 
sibly, the confidence of taxpayers in obtaining justice 
in tax controversies might become undermined upon 
the elimination of an election of remedies. Further- 
more, taxpayers would lose the right to a trial by 
jury in actions which can now be brought against Col- 
lectors of Internal Revenue or their representatives.**’ 

The suggested protest procedure would require full 
disclosure in the administrative stage of the proceed- 
ings. It would be necessary to file a comprehensive 
protest, in writing and under oath, containing the 
following: (1) the grounds of protest, item by item; 
(2) the relevant facts, evidentiary and ultimate; (3) a 
list of the relevant books, documents, papers, etc., 
and their whereabouts; and (4) the names and ad- 
dresses and connections of all persons having knowl- 
edge of the facts stated in the protest. This recom- 
mended form of protest would impose a tremendous 
burden on taxpayers. 

The suggested decentralization of the Board pro- 
vides for dividing the nation into five districts, each 
containing a separate Board Division of three mem- 
bers having exclusive jurisdiction of appeals filed by 
taxpayers whose returns were filed in the collectors’ 
offices within the district. As a condition precedent 
to the right to appeal to the Board, the petitioner 
would be required to post a bond to insure the pay- 
ment of any deficiency found by the Board. The peti- 
tioner in his proof before the Board would be limited 
to the grounds, facts, documents, etc., set out in his 
protest during the administrative stage of the proceed- 
ings, and the Commissioner in his proof would be 
limited to the issues and facts contained in his findings 
of fact. The petitioner would have the burden of prov- 
ing that the findings of fact of the Commissioner were 
erroneous. 

Under the proposed plan, review of the decisions of 
the Board by the circuit courts of appeals and the 
Court of Appeals for the District of Columbia would 
be abolished. The decisions of the proposed five 
Board divisions would be reviewed exclusively by a 
single, newly created Court of Tax Appeals sitting in 
Washington whose decisions would be reviewable by 
the Supreme Court only upon writ of certiorari. In- 
stead of creating a new judicial tribunal, Judge Tray- 
nor suggests in the alternative that the Court of 
Appeals for the District of Columbia or the Court of 
Claims might act as a Court of Tax Appeals. 


227 See note 205 supra. 
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Reform of Administrative Procedure 


To date, writings, speeches, reports, and bills on 
administrative procedure have been poured out in 
great volume. Exhaustive studies have been made 
of the facts, certain conclusions have been reached, 
and remedies have been suggested to overcome exist- 
ing evils. Very few proposals have been made which 
radically affect the Board of Tax Appeals. 

On March 17, 1938,?°8 Senator Logan introduced a 
bill °° in the Senate providing for the establishment 
of a United States Court of Appeals for Administra- 
tion to receive, decide, and expedite appeals from the 
Board of Tax Appeals, federal commissions, adminis- 
trative authorities, and tribunals in which the United 
States is a party or has an interest. Extended hearings 
were held on this bill.2°° The judgment of this pro- 
posed constitutional court would be final, except that 
it would be subject to review by the Supreme Court 
upon certiorari. The jurisdiction of the Board or of 
any of the other agencies was not to be affected in 
any way. It was estimated that about fifty per cent 
of the appeals coming before this court would come 
from the Board.?*1 

The proponents of the new court aimed to simplify 
the administrative procedure and to obtain a uniformity 
in decisions.?** In considering the tax angle, it was 
maintained that with ten circuit courts of appeals 
and the Court of Appeals for the District of Columbia 
reviewing the decisions of the Board, the value of 
such decisions as precedents is largely lost due to con- 
flicting decisions and variety of dicta in the different 
circuits. Whatever uniformity is found in the Board 
decisions on related questions is overcome by the con- 
flicting views of eleven appellate courts of equal 
superior authority. Inasmuch as the Board was not 
granted exclusive jurisdiction over claims for refund 
in the proposed bill, it is quite evident that the con- 
flicting decisions and variety of dicta in the federal 
courts would not be eliminated by the establishment 
of the proposed court. 

The aforementioned bill providing for the establish- 
ment of a United States Court of Appeals for Admin- 
istration was not enacted into law. During the 
following session of Congress, a similar bill ?** was 
reintroduced by Senator Logan,?** and a companion 
bill *°°> was introduced by Representative Celler.?* 
These bills were also vigorously opposed and fell by 
the wayside. 


*8 83 Cong. Rec. 3539 (1938). 

*? S. 3676, 75th Cong., 3d Sess. (1938). 

*° See Hearings before a Subcommittee of the Committee on the 
Judiciary on S, 3676, 75th Cong., 3d Sess. (1938) 1-209. 

Id. at 8. 

*2 Id. at 10. 

*S. 916, 76th Cong., 1st Sess. (1939). 

“84 Cong. Rec. 668 (1939). 
“ H. R, 4235, 76th Cong., ist Sess. (1939). 
*8 84 Cong. Rec. 1532 (1939). 
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The Walter-Logan bill ?** represented the next un- 
successful effort to effect administrative reform. 
Internal revenue matters and customs were excepted 
from the scope of the bill because the existing pro- 
cedure for judicial review of administrative decisions 
relating to tax matters was deemed to be satisfactory. 
The bill was vigorously opposed, and after passing 
both Houses of Congress, it was vetoed by the Presi- 
dent on December 18, 1940,?°* and the veto was not 
overridden.?*° 

About a month after the Walter-Logan bill was re- 
jected, the Attorney General’s Committee on Admin- 
istrative Procedure rendered its report. This report 
was anxiously awaited by those who recognized the 
need for administrative reform but opposed the enact- 
ment of the Walter-Logan bill. Shortly after this 
report was rendered, three administrative reform bills 
were introduced in the Senate; the so-called minority 
bill of the Attorney General’s Committee on Adminis- 
trative Procedure,”*® the so-called majority bill of the 
same Committee,”*! and a bill 242 which somewhat 
resembles the old Walter-Logan bill. Extensive hear- 
ings were held on these bills,** but they are still pend- 
ing before the Senate Committee on the Judiciary. 

The recommendations of the Attorney General’s 
Committee on Administrative Procedure are evidently 
applicable to the Board of Tax Appeals, excepting 
that the suggestions relating to hearing commission- 
ers are not applicable since its members hear and 
decide cases.24* It appears that the Committee in- 
tended to have its recommendations relating to dele- 
gation, administrative information, informal methods 
of adjudication, and rule-making procedures apply 
to the Board to the extent the existing procedures 
fail to conform with the recommended procedures. 
Thus, the principal recommendations of the Commit- 
tee which appear to be applicable to the Board relate 
to the delegation of authority and informal methods 
of adjudication. In the hearings held on the adminis- 
trative reform bills, the Treasury Department pointed 
out that the granting of authority to the Board to 
delegate to its members or others the power to settle 
controversies informally would create completely in- 
consistent statutory procedures on the books—an 
informal procedure and a formal, adversary procedure.”*® 





237 H. R. 6324 and S. 915, 76th Cong., ist Sess. (1939). 

238 86 Cong. Rec. 13942 (1940). 

239 Td. at 13953. 

240 S. 674, 77th Cong., 1st Sess. (1941). 

241 S. 675, 77th Cong., ist Sess. (1941). 

42S. 918, 77th Cong., ist Sess. (1941). 

243 See Hearings before a Subcommittee of the Committee on the 
Judiciary on 8. 674, S. 675, and 8. 918, 77th Cong., 1st Sess. (1941) 
1-1616. 

244 See Report of the Attorney General’s Committee on Adminis- 
trative Procedure, Sen. Doc. No. 8, 77th Cong., ist Sess. (1941) 167. 

25 See Hearings before a Subcommittee of the Committee on the 
Judiciary on 8. 674, 8. 675, and 8. 918, 77th Cong., ist Sess. (1941) 
152%. 
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Recommended Extension of Jurisdiction of 


The Board of Tax Appeals 


A careful study of the existing jurisdiction of the 
Board of Tax Appeals and a critical appraisal of the 
defects in jurisdiction reveals the need for reform. 
Although various proposals have been made from 
time to time relating to claims for refund and changes 
in the administrative and judicial machinery for ad- 
justing tax controversies, these proposals were not 
primarily concerned with problems relating to the 
jurisdiction of the Board. 

The writer is opposed to scrapping well established 
practices in the field of federal taxation, but he be- 
lieves that certain radical improvements should be 
effected with respect to the jurisdiction of the Board. 


Extension of Jurisdiction over Subject Matter 


In order to grant taxpayers the privilege of appeal- 
ing to a body of tax experts in refund cases and to 
eliminate the anomalous situations *** arising out of 
the Board’s lack of jurisdiction with respect to over- 
payments, legislation should be enacted extending to 
the Board concurrent jurisdiction in all cases involv- 
ing refunds of income, additional income, estate, and 
gift taxes. Then the Board’s jurisdiction over such 
taxes would be complete, and it would not make any 
difference whether a deficiency or overpayment was in 
controversy. Of course, the taxpayer’s existing right 
to institute refund suits in the federal courts should 
not be affected. 

In the past, Congress had been reluctant to grant 
the Board jurisdiction over claims for refund because 
it was believed that the Board would be flooded with 
a great number of additional cases. Under the cir- 
cumstances, it may be desirable to give some con- 
sideration to the present volume of work of the Board 
and to estimate the probable additional volume of 
work that would have to be handled if the Board was 
granted jurisdiction over claims for refund. 

The following tabulation sets forth the number of 
appeals filed with the Board and the number of cases 
closed during the past five years: 24” 




















Fiscal Number ~—Number of Cases Closed—~ 
Year of By ByDefault, By 

Ended Appeals Agreed Dismissal, Decision 

June 30 Filed * Settlement Etc. on Merits Total 

1941... 5,255 3,083 239 1,777 5,099 

1940 . 4,580 3,347 290 1,790 5,427 

1939 4,874 4,194 184 1,185 5,563 

1938 4,953 4,349 221 1,119 5,689 

1937 ... 4,107 3,607 296 1,017 4,920 
Totals ... 23,769 18,580 1,230 6,888 26,698 

Av. per year.. 4,754 3,716 246 1,378 5,340 
































* Including cases reopened and cases appealed from Board deci- 
sions to appellate courts. 

24 Discussed supra. 

47 Rep. Com. Int. Rev. (1941) 178, 179, 180; id. (1940) 177, 178, 
179; id, (1939) 171. 
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Out of a total of approximately 26,698 cases closed 
during the fiscal years 1937-1941, inclusive, about 
18,580 cases, or 69.6% of the total, were settled ad- 
ministratively after the filing of the petition without 
reaching trial. Of the remaining cases closed, 25.8% 
were decided on the merits and 4.6% were dismissed, 
defaulted, or otherwise disposed of. 

It is evident from the foregoing tabulation that the 
number of cases closed during the past five years sub- 
stantially exceeded the number of appeals filed. On 
June 30, 1941, there were only 6,340 cases pending be- 
fore the Board,”** indicating that its work was practically 
current at that time. It appears, however, that this 
rather encouraging state of affairs relating to the 
continuing decrease in the number of appeals pending 
before the Board has come to an end, and that the 
Board might soon be flooded by an ever-increasing 
stream of petitions as a result of the high rates and 
complicated provisions of the revenue acts enacted 
after the year 1939. 

In estimating the probable number of additional 
appeals that would be filed with the Board if it were 
granted jurisdiction over claims for refund, the de- 
termination of the number of suits for refund insti- 
tuted in the district courts and the Court of Claims, 
involving income, additional income, estate, and gift 
taxes would furnish the basis for an approximation. 
The following tabulation sets forth the total number 
of refund suits for federal taxes *4° instituted during 
the past five years: 75° 








Fiscal 
Year ——Number of Suits Instituted— 

Ended In District In Court 

June 30 Courts of Claims Total 
eee 740 119 859 
eee 1,160 274 1,434 
nee 516 312 828 
pe 748 197 945 
eens 140 824 964 

Totals ....... 3,304 “1,726 5,030 

Av. per year.... 661 345 1,006 














It is estimated that only about one-half of the refund 
suits instituted in the federal courts involved income, 
additional income, estate, and gift taxes, and that the 
remaining suits involved other kinds of federal taxes. 
Then again, at least one-half of the cases were prob- 
ably settled before trial, dismissed, or otherwise dis- 
posed of, so that only about one-half of the estimated 
number of refund suits instituted, involving income, 
additional income, estate, and gift taxes, were decided 
on the merits. On the basis of very rough estimates, 
an average of about 500 refund suits a year, involving 









248 Td. (1941) at 178, 180. 
*9The number of suits involving income, additional income, 
estate, and gift taxes was not segregated. 
20 Letter of Chief Counsel, Bureau of Internal Revenue, January 
20, 1942. 
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income, additional income, estate, and gift taxes, are 
instituted in the district courts and the Court of 
Claims, of which number about 250 cases are decided 
on the merits and the remaining 250 cases are settled 
before trial, dismissed, or otherwise disposed of.?°* 
The granting of concurrent jurisdiction to the 
Board over claims for refund of income, additional 
income, estate, and gift taxes would probably increase 
the number of appeals filed with the Board by ap- 
proximately 500 cases per year.?** This represents an 
increase of 10.5% over the average of 4,754 appeals 
per year filed during the fiscal years 1937-1941. Inas- 
much as a greater proportion of deficiency cases than 
refund cases are settled administratively or otherwise 
disposed of, the work of the Board might be increased 
by approximately 250 decisions a year, representing 
an increase of 18% over the average of 1,378 decisions 
on the merits for the fiscal years 1937-1941. It is 
apparent, therefore, that such an increase in the 
volume of work might necessitate an increase in the 
Board’s membership from its present membership of 
sixteen to about nineteen, unless the work of the 
Board can be expedited by empowering it to appoint 
masters and to tax costs against the unsuccessful party. 
Of course, it must be borne in mind that any shifting 
of appeals involving refunds to the Board would re- 
sult in a reduction of the number of refund suits insti- 
tuted in the federal district courts and Court of Claims. 


Extension of Jurisdiction over Parties 

In order to reduce circuitous actions and to more 
adequately protect the rights of certain taxpayers 
against whom taxes are asserted, the jurisdiction of 
the Board should be extended to enable it to promul- 
gate suitable rules for third-party procedure. Further- 
more, intervention as of right should be permitted in 
any case where the applicant may be liable at law or 
in equity for any tax. 

A petitioner appealing to the Board for a rede- 
termination of a deficiency or liability asserted by the 
Commissioner should be permitted to implead any 
party who assumed the liability for the tax or who 
may be liable to the petitioner for contribution at law 
orin equity. Such situations frequently arise in cases 
involving transferees, affiliated corporations, and dis- 
solved corporations. The introduction of a satisfactory 
third-party procedure would permit a determination in 
one proceeding of the respective liabilities of all parties. 





*! During the fiscal years 1934-1937, an average of 253 refund cases 
ber year, involving income, additional income, estate, and gift 
taxes, were decided on the merits in the district courts and the 
Court of Claims, and an average of 311 refund cases per year were 
Settled or dismissed. See Traynor, supra note 209, at 1425. 

“ This approximation is based on the estimated number of refund 
Suits instituted in the district courts and Court of Claims. It is 
Possible, however, that the increase in the number of appeals which 
would be filed might greatly exceed the aforementioned approxima- 
tion because it is relatively simpler and cheaper to start proceedings 
before the Board than to institute suit in the federal courts. 
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Intervention as of right should be permitted in any 
case in which the applicant may be bound by a deci- 
sion in the case and the representation of his interests 
by the taxpayer may be inadequate. Such a right is 
especially valuable in cases where the applicant is 
liable at law or in equity for the tax, but where the 
liability had been asserted by the Commissioner 
against the taxpayer, and the latter fails to actively 
prosecute the appeal. 


Extension of Jurisdiction to Adjudicate 

The granting to the Board of power to provide for 
a pre-hearing procedure, to appoint masters, and to 
tax costs would enable it to speed up the disposition 
of cases. 

The pre-hearing or pre-trial procedure should be 
made one of the necessary steps in the litigation. 
Under such a rule of practice, the Board might direct 
the attorneys for the parties to appear before it for a 
conference to consider matters such as: (1) simplifi- 
cation of the issues ; (2) amendments to the pleadings ; 
(3) admissions of facts and of documents; (4) limita- 
tion of the number of expert witnesses; and (5) such 
other matters as may aid in the speedy disposition of 
the case. Rules of pre-trial procedure are now in force 
in many courts, and even though the Board is not a 
court, it appears to be reasonable to assume that a 
similar procedure could be successfully adopted by it. 
Such a procedure would tend to eliminate unnecessary 
waste of time and expense at the hearing and speed 
up the disposition of a case. Thus, the progress of 
clogged and congested dockets would be greatly ex- 
pedited by shortening the time consumed by hearings 
before the Board. 

The Board should have power to appoint a master 
in any particular case to hear and report on any or all 
issues. The order of reference may specify or limit 
his powers and may direct him to report only upon 
particular issues or to receive and report evidence 
only, and may fix the time and place for the hearings 
and the time for the filing of the master’s report. Of 
course, a reference to a master should be the exception 
and not the rule and should be made only when some 
exceptional condition requires it, as, for example, in 
cases in which the facts and issues are unduly com- 
plicated and require a specialized technical knowledge. 
The proper exercise of this power would save the 
Board a great deal of time and permit it to handle a 
greater number of cases. 

The Board should have power to tax costs as of 
course against the unsuccessful party. The proper 
exercise of such a power by the Board would en- 
courage the administrative settlement of controversies 
before trial. 
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A Plea for a Fair Administration 
Of the Tax Laws 


[Concluded from page 389] 


because it clearly shows the extent to which the Gen- 
eral Counsel reversed his position after having held 
the other way for many years. 


“An amount recovered upon a debt previously charged off 
and allowed as a deduction for federal income tax purposes 
constitutes taxable income for the year of recovery regardless 
of whether the prior allowance of the deduction resulted in a 
tax benefit to the taxpayer. 


“GCM 18525 (CB 1937-1, 80) modified; GCM 20854 (CB 
(1925) modified. Recommended that JT 3172 (CB 1938-1, 150) 
(1925) modified. Recommended that JT 3172 (CB 1938-1, 150) 
and IT 3256 (CB 1939-1 (Part 1), 172) be revoked; that 1T 3278 
(CB 1939-1 (Part 1), 76) be modified ; and that the acquiescence 
in Central Loan & Investment Co. v. Commissioner (39 BTA 
981, acquiescence, CB 1939-2, 6) and the acquiescence in The 
National Bank of Commerce of Seattle v. Commissioner (40 
BTA 72, acquiescence, CB 1939-2, 26) be withdrawn.” 


Since this General Counsel’s Memorandum was issued, 
the Board of Tax Appeals has consistently refused to 
follow it. But still and even today, the Bureau of 
Internal Revenue and the Department of Justice are forc- 
ing taxpayers to litigate this question even though the 
decisions are almost 100 percent against the Government. 

While this litigation is being carried on actively by 
the Bureau of Internal Revenue and the Department 
of Justice, the Secretary of the Treasury and his As- 
sistant, Mr. Paul, are asking Congress to include in 
the Revenue Act of 1942 a legislative provision to the 
effect that such recoveries shall not be treated as tax- 
able income. To my way of thinking, it is completely 
incongruous to have the litigation sections of the Gov- 
ernment insisting on fighting a problem when at the 
same time the policy making division of the Govern- 
ment is requesting Congress to rule that the Govern- 
ment’s position is wrong. Why can’t the Bureau 
of Internal Revenue and the Department of Justice 
drop their litigation immediately and save taxpayers 
expense and cost of the litigation? 


Conclusion 


As a tax lawyer, I suppose that it is very foolish of 
me to make this kind of plea. Certainly, this lack of 
coddination between the administrative and policy sec- 
tions of our tax departments makes work for the 
lawyers. Fortunately, I still pride myself as having 
enough idealism left to believe that in the long run 
no one, not even the lawyer, profits by litigation, and 
I certainly feel that something should be done to pre- 
vent this continuation of inconsistent policies. The 
wartime rates of taxation that are necessarily going to 
be imposed upon us and which we will all gladly and 
patriotically accept do not minimize, but rather they 
emphasize, the need for sane and just application of 
the law by the officials charged with the collection 
of taxes. 
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The Proposed Internal Revenue 
Administrative Code 
[Concluded from page 403] 


taxes, and the provisions of general application. The 
writer has indicated, in considering these sections and the 
changes made in them, it is hoped in an objective fashion, 
the beneficial, or in some cases detrimental character of 
the proposed changes. The approach to the subject 
and the criticism offered herein has been from a point 
of view of comparison with the existing statutes. There 
has been recently published a report on the admin- 
istration of internal revenue laws from the point of 
view of the actual functioning of such laws.'*? _ Incor- 
porated in this work are some specific suggestions as to 
matters set out in the present Code which are incor- 
porated in the proposed Code, and it would appear 
advisable if some consideration were given to sug- 
gestions made therein. 

As has been mentioned before, criticism has been 
levelled already at the Administrative Code and an 
indictment presented in the following language :'*° 

“Generally present Code seems O. K.; new proposal seems 
entirely unwarranted; penalties therein are not commensurate 
to the ‘crime’ committed; taxpayers should complain at once 
against changes, and hold up passage. Everything is proposed 
by theoretical attorneys within the Government, nothing by 
taxpayers or the public.” 

From the point of view of the writer who has been 
acting as an attorney for taxpayers for six years, such 
an indictment as to the portions of the Code examined 
in this paper appears unwarranted. It is believed that 
for the most part the advantages given by the changes 
made in the proposed Code are about evenly divided 
between taxpayers and the Government and even as to 
the latter it must be borne in mind that if a change 
promotes more efficient administration the eventual 
benefit is to the taxpayer who is thereby relieved, 
albeit in small measure, of contributing to govern- 
mental expense. It is to be hoped that after neces- 
sary revision, both of the proposed Code and the 
remnants of the present Code containing the substan- 
tive as distinguished from administrative provisions, 
the Congress can be induced to take the forward step 
of enacting an Internal Revenue Administrative Code. 
Perhaps that is too much to hope for in the present 
critical period but certainly the day will come when 
national attention can once again be focussed on purely 
domestic affairs. 


“The New Convention between the United States 
and Canada” is the title of a timely article appearing 
in our August issue. The author is Mitchell B. Car- 
roll of New York, well known authority on interna- 
tional taxation. 





18 United States Department of Justice, Attorney General’s Com- 
mittee on Administrative Procedure, Monograph No. 22. 


183 Alexander, Tax News Letter, Special Supplement, October 17, 
1941. 
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Cases 


How did Burdine’s Department Store acquire its 
addition in 1936? Read the Regals Realty case, de- 
cided by CCA-2 on May 8. (42-1 ustc { 9468.) 


The H. F. Wilkie case, decided by the Sixth Circuit 
on May 12 (42-1 ustc { 9470) contains words of wis- 
dom: 

“It should be borne in mind that it is unsafe to classify ad- 
judicated cases upon any complex question of law and to 
extract from them rules of general application, as the reasoning 
in such cases is often due to their diversities. It is therefore 
wiser to decide each case upon its own peculiar state of facts.” 

Unless our memory fails us, Dunlevy Mulbank, 
(against whom the U. S. Court for Southern District 
of New York decided on May 15) lived about a mile 
and a half away from us on Ridge Street, and was a 
famous polo player of our boyhood days. (42-1 ustc 
{ 9479.) 

Judge Major of the Seventh Circuit filed dissenting 
opinions in two cases decided on May 23. Fiske Estate 
and Goldblatt Bros. (42-1 ustc J 9485 and J 9486.) They 
are well reasoned, so watch for appeals to the Supreme 
Court. 


Any of you drink “bitters”? Then don’t miss the 
Angostura case, Southern District of New York, May 
20. (42-1 ustc § 9490.) 


Don’t deduct losses incurred because of your trees 
freezing. The Marshalls did in 1936 and on May 8, 
the Sixth Circuit affirmed the BTA in saying they 
were wrong. (42-1 ustc { 9496.) 

** © 


Some years ago we related in these columns the 
wide-eyed amazement of the sweet young female at 
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the sight of our fountain pen that had to be filled with 
a dropper. With the present increasing shortage of 
rubber, the self-filler pen is one of the many “necessi- 
ties?” that will be lost for the duration. Preserve 
the ones you have by keeping them filled so the 
rubber sac won’t dry out. 


“But,” some one said, as we explained the merits 
of the old style larger ink capacity, “you'll still need 
rubber for the dropper”. A valid objection which we 
then proceeded to demolish. Anybody not having the 
palsy or heebie-jeebies can fill such a pen by pouring 
directly from the ink bottle. It may take a little prac- 
tice, but it can be done easily if you are careful. 


Incidentally, this is written with a self-filler. The 
old (1919) pen has always been reserved for red ink 
for which we have negligible use now. 

.- © 


Effective May 20, the entire honorarium which 
CCH pays us for conducting this Shop will be turned 
over to the Navy Relief Society. Any of you readers 
who have charitable inclinations and coin or folding 
money to give away are urged to follow our lead. 
See IT 3550 (423 CCH § 6356). 


* * 


The accounting profession has lost a great leader 
in the untimely demise of Homer Pace of New York. 
He was Deputy Collector of Internal Revenue in the 
old war and his work at that time is still bearing good 
fruit. 


Odd Lots 


From time to time—as for example May, 1939, page 
289 and August, 1941, page 483—we have commented 
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on the loss of business to New York stock exchanges 
due to state tax laws. Well, at last Governor Lehman 
did not veto the bill to prevent double taxation of odd 
lots. (N. Y. CT § 60-212A.) But with the stock ex- 
changes in the doldrums, we gather that it’s another 
case of “too little and too late’. Have you bought 
any War Bonds today? 
* Ok OK 

The Texas Accountant, monthly magazine of the 
Texas Society of C. P. A.’s contains, in the June issue, 
an article by E. A. Saliers, on “Defense Production and 
Accelerated Depreciation” that is important to all tax 
men. Saliers is Professor of Accounting at Louisiana 
State University. 

* ¢ 

A. T. Samuelson, C. P. A. of Chicago, recently got 
a commission in the Naval Reserve. He tells us that 
color blindness tests, so properly and rigidly insisted 
on by the Navy were nothing new to him. Many pub- 
lic accounting firms insist on them for the auditing 
staff, the use of colored pencils and ink being what it is. 


Another Open Letter to the Edltor 
Dear Bill: 


Here you are going off on another vacation and ask- 
ing me again to get my copy to you in advance of the 
usual deadline. How do you get that way? By which 
I mean, get vacations. As I write this I’ve been on the 
Navy payroll for 22% months and have had just twelve 
days’ leave, and no prospects of getting any more. 
Memorial day was a holiday for some folks, but it was 
just May 30 for us. 

From time to time I’ve sent you travelogues which, 
for some unknown reason, you have not printed, but 
this time you'll have to give the readers a travelogue 
or nothing. I’d planned to attend a meeting of the 
Northern Chapter of the Wisconsin C. P. A. Society 
on May 25, but instead was suddenly ordered to 
Menominee, Michigan, for investigation of a new con- 
tractor. I’d hoped to pick up some Shoptalk suitable 
for dialogue at the Appleton meeting, but not being 
there, could not do so. I’ve had some pleasant and 
interesting confabs with Revenue Agents lately, at 
Madison and Manitowoc, but they don’t want to be 
quoted, even anonymously. And tax cases suitable 
for the Shop are not abundant this month. Maybe our 
readers ought to know that every bit of Shoptalk goes 
to the Navy Department in galley proof before they 
see it. : 

But to get back to traveling. I’ve had to do much 
of it in the last three months, my Cost Inspection du- 
ties having been extended to cover all northern Wis- 
consin. Sturgeon Bay requires a weekly visit. On 
May 10, I took Mrs. Shoptalker up there for the Cherry 
Blossom festival. The blossoms were abundant, but 
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the visitors were not. Despite bright weather the peo- 
ple stayed away by the hundreds—tire rationing. 
The prospects of a big cherry crop have the farmers 
worried no end; with every son and hired man work- 
ing in the shipyards, how can the crop be gathered? 

It’s a queer thing that traveling in summer always 
means carrying more luggage than in winter. In 
winter, you wear your overcoat; in summer you pack 
a slicker. In winter you wear a suit and for short trips 
need not carry a spare. In summer you must carry 
one, no matter if it’s just overnight. If you start ina 
Palm Beach, you pack a woolen one, or vice versa. And 
in this climate, where a drop of 40 degrees between 
3:00 and 7:00 p. m. is not unusual, you must carry two 
complete outfits. Add to that the complications of 
blue, khaki and white uniforms and you'll see what 
I’m up against. 

The worst part of this traveling is the inconvenient 
train or bus service. A single example should suffice. 
Two railroads connect Madison, the capital of the state, 
with Milwaukee, the largest city of the state. Yet no 
train leaves Madison for Milwaukee between 5:00 
p. m. and 8:00 a.m. That’s how I came to see Judy 
Canova in “Sis Hopkins” one night. Corny but funny. 

I presume that sometimes you’ve traveled for CCH 
on an expense account. Maybe you’ve had a little 
trouble in making it out to suit your auditor. Just 
try to make out a Government form 1012 to suit the 
Comptroller General! It’s necessary to protect the 
taxpayer’s money; but none the less difficult. 

Even while I was writing this, I got an invitation 
to speak to a salesmen’s convention at Wausau on 
June 5, and the Commandant’s permission to do so. 
Same old topic, “Things You Never Knew About the 
Navy”, a lot of which has already appeared in the 
Shop. On June 3, I’m scheduled to talk to a church 
in Rockwood on “The Navy and the Bible”. It’s all 
written out, and maybe our readers would enjoy it, 
but there is no mention of taxes in it, so it hardly fits 
into this magazine. However, if you want to print it, 
I’ll send it to you. 


This going around to audit so many contractors and 
making numerous talks leads to some embarrassing 
moments. I meet scores of people. They all remem- 
ber me—and I just can’t remember them, especially 
if I meet them elsewhere than where they were the 
first time. 


I can’t even remember the name of a man I met in 
Sturgeon Bay who gave me the most remarkable cigar 
I’ve ever seen or heard of. He’sa salesman, and years 
ago he noticed that when he asked purchasing agents 
what kind of cigars they’d prefer to have him give 
them, 19 out of 20 would reply, “Oh, anything”. So 
he found a cigar maker in Milwaukee who put up for 
him a good cigar, and the name on the cellophane 
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wrapper is “ANYTHING”. Darn clever, these “Bad- 
gers”! Incidentally, I never knew until last Septem- 
ber that Wisconsin is one of the largest producers of 
leaf tobacco. Did you know that? You might dig 
up some Internal Revenue statistics to determine how 
much Wisconsin paid in federal excise taxes on tobacco 
and its products, and append them to this letter. That 
way we'll get some justification for printing it in a Tax 
Magazine. 













Enjoy yourself! 
Shoptalker 









Musings on Memorial Day 


A dictatorship is the finest possible form of govern- 
ment—for the dictator. 

A democracy with a small “d” is a D——d sight 
better than a dictatorship. 









It may be only a coincidence, without significance, but 
have you noticed that Hitler, Hirohito, and Hades all 
start with the same letter? 

































Let’s smash the autocrats so we can buy new auto 
cars again. 

Build more ships to sinks the dictatorships. 

The light in the Statue of Liberty’s torch (on Bed- 
loe’s Island, New York) has been dimmed out—but 
don’t let the light of Liberty die in your soul. 















Taxation of Intangibles in the Various States 


The progress over the last three decades in the 
movement among the various states to segregate in- 
tangibles (money, bank deposits, mortgages, notes, 
stocks, bonds, etc.) from the mass of property and to 
tax them at comparatively low rates can be seen by 
glancing over the figures in the table below. 


Progress of Classification Movement 




























States having: Jan. 1, 19147 Jan. 1, 1942? 


Constitutions prohibiting classification. . 29 11 
Constitutions permitting classification.. 19 37 
Permission not exercised ............ 10 14 
Permission exercised ................ 9 23 
Comprehensive classification (in- 
chiding tangibDles)...........i6.6ics 1 6 
Low-rate taxation of intangibles, 
WE Ancorinstpak- tak aid acrmaardiees 5 14 
Mortgage recording tax, only...... 3 3 


During the period of twenty-eight years, the num- 
ber of states with constitutions permitting classifica- 
tion increased from nineteen to thirty-seven, and the 
number classifying property for purposes of taxation 
increased from nine to twenty-three. Of the latter, 
the number classifying certain tangibles as well as 


*Compiled from Federal and State Tax Systems (Tax Research 
Foundation) 3rd ed., p. 100. 

*Compiled from data gathered by the author from the various 
States for the 9th ed. of Tax Systems (Tax Research Foundation). 
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intangibles increased from one to six, and the number 
segregating only intangibles for low-rate taxation in- 
creased from five to fourteen. 

The above table does not show the growing extent 
to which intangibles have been made legally exempt 
from annual ad valorem taxation in the various states. 
On January 1, 1942, all intangibles were legally ex- 
empt from such taxation in twelve states; nearly all, 
in two states; and most, in one state. With the ex- 
ception of one of this group of fifteen states, the in- 
come from intangibles is hit by a general income tax 
(twelve states) or by a special tax applied to the 
income from intangibles (two states). Besides many 
states exempt from annual ad valorem taxation par- 
ticular types of intangibles. Some of these states also 
hit income from intangibles through income taxation. 

The tendency toward low-rate taxation and exemp- 
tion from annual ad valorem taxation of intangibles is 
being accompanied by a similar but more recent and 
less extensive tendency with respect to tangible per- 
sonal property. Thus the old general property tax 
is becoming more and more a real estate tax, not only 
in practice (because of evasion, especially in the case 
of intangibles) but in law as well.—Arthur Borak, 
Associate Professor of Economics, University of 
Minnesota. ' 
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1942 Revenue Revision 

The House Ways and Means Committee has com- 
pleted work on the 1942 Revenue Bill and has sent it 
to the drafting authorities. The Bill as planned will 
yield an estimated $5.9 billions. 

A last minute change in the Committee’s proposal 
struck out the provisions for mandatory joint returns 
of husband and wife, thus slicing the Bill’s yield by 
some $420,000,000. This was done, it is said, to 
facilitate quick passage of the Bill into law. 

As approved by the Committee, the Bill also 
directed the Post Office Department to increase third- 
class mail rates in order to place those operations on 
a pay-as-you-go basis. This would wipe out an 
annual deficit of some $26,000,000. Elimination of the 
annual $78,000,000 subsidy for second-class mail serv- 
ice was also ordered. 

From corporations, through higher normal and 
surtaxes, the Bill will take an additional $2.29 billions. 
And an estimated additional $2.7 billions is antici- 
pated from individuals already paying income taxes 
and from those brought into the tax structure through 
lowered exemptions. 

During the war the Treasury will have the use of 
excess profits tax collections but it will have to make 
annual post-war refunds of an estimated $900,000,000 
based on present rates. 

The Committee considered and agreed upon changes 
in a number of excises and administrative changes to 
the Internal Revenue Code. The distilled spirits tax 
was increased to $6 per gallon, and the tax on beer 
raised to $7 per barrel. 

Wines taxes were treated as follows: Still wines 
not more than 14 percent alcohol, 10 cents per gallon; 
from 14 to 21 percent, 40 cents per gallon, and more 
than 21 percent, $1.00 per gallon; sparkling wines, 
10 cents a half pint; artificial carbonated wines, 
liqueurs, cordials, etc., 5 cents a half pint. 
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Smoking tobacco will be taxed at 24 cents per 
pound, and cigarette papers and tubes are to be taxed 
on the basis of % cent for each package of 25 papers 
or tubes. The cigarette tax was increased from $3.25 
to $3.50 per M, and a new schedule on cigars advised. 


Employee’s Pension Trusts 


Deductions provided by Sec. 23 (p) of the Code 
will command more attention as the days of high 
taxes march on. One reason is the possibility of 
larger deductions for income and excess profits tax 
purposes with consequent tax savings. 

Sec. 23 (p) provides for deductions by employers 
for amounts paid into employees’ pension trusts. It 
recognizes two types of items in connection with 
pension trusts. One is for payments to the trust to 
cover pension liability accruing during the year. This 
item is deductible under Sec. 23 (a) but is recognized 
in Sec. 23 (p) by way of a statement that there is 
also deductible, in addition to this item, “a reasonable 
amount transferred or paid into such trust during 
the taxable year in excess of such contributions.” 
Such excess is allowed as a deduction on two con- 
ditions: (1) It must not have been previously allow- 
able as a deduction; (2) it must be apportioned in 
equal parts over ten consecutive years beginning with 
the year in which the transfer is made. 

An employer who wishes to pay pensions to retired 
employees out of his current income may deduct such 
payments without recourse to this law section pro- 
vided that when added to the employees’ compensa- 
tion such amounts are not unreasonable compensation. 
Such deductions are permitted by Regulation Sec. 
19.23(a)-9. But it is for the employer who, instead 
of paying such pensions from current income, desires 
to set up an actuarially sound method to provide for 
past and future pension payments as employees reach 
retirement age that Sec. 23 (p) is designed. 





July, 





















In 
sion 
such 
estab 
unde 
and 
to de 
sion 

In 
the p 
unde 
from 
bonu 
for t! 
prov 

(1 
the « 
distr 
prin 
in ac 


emp 
to h 
mus 
But 
trus 
T 
out] 
emp 
T 
Hoy 
rela 
ecu 
T 
334¢ 
The 
per: 
cov 
the 
tive 
nin 
por 
elec 





per 
axed 
pers 
$3.25 


ised. 


Code 
high 
y of 
5 tax 


yyers 
s. It 
with 
st to 
This 
nized 
‘re 1S 
nable 
uring 
ons.” 
con- 
llow- 
ed in 
with 


tired 

such 
pro- 
yenSa- 
atic yn. 
| See. 
stead 
esires 
Je for 
reach 





July, 1942 





In addition, many employers have maintained pen- 
sion funds but not in trust form. Amounts set up in 
such funds were not deductible. But if a trust is 
established in conformity with the law, this fund, 
under Sec. 23 (p), may be transferred to such trust 
and deducted over a period of ten years in addition 
to deduction for amounts paid to such trust for pen- 
sion liability of the taxable year. 

In order for the prorated deduction to be allowable, 
the payment must be made to a trust which is exempt 
under Sec. 165 of the Code. That section exempts 
from income tax a trust forming part of a stock 
bonus, pension, or profit sharing plan of an employer 
for the exclusive benefit of some or all of his employees 
provided two conditions are met: 

(1) Contributions must be made to the trust by 
the employer or employee or both for the purpose of 
distributing to such employees the earnings and 
principal of the fund which have been accumulated 
in accordance with the plan; and 

(2) the trust must be so framed that the fund may 
not be diverted prior to the satisfaction of liabilities 
as to employees covered by the trust. 

The deduction in Sec. 23 (p) is allowed where an 
employer maintains a trust for payment of pensions 
to his employees. It does not say whether the trust 
must be for all or any given portion of his employees. 
But it does say that the contributions must be to a 
trust which is exempt under Sec. 165. 

The type of trust which is exempt under conditions 
outlined in Sec. 165 is one for “some or all of his 
employees.” 

The question which forms the storm center is: 
How many are “some”? Principally, the question 
relates to trusts which are created primarily for ex- 
ecutives or key men. 

The most recent Bureau pronouncement 
3346.1 Three trusts were involved. 
The company employed about 25,000 
persons. of the trusts 
covered fifty employees selected by 
the corporation, including four elec- 
tive officers; the second included 
nine persons selected by the cor- 
poration, four of whom were also 
elective officers; the third covered 


oly the president of the corpora- 
tion. 


is IT 


But one 


The persons covered were 
those usually known as “key men.” 
Both employer and employee con- 
tributed to the first two funds. 
Only the corporation contributed to 
the third. The contributions were 


cides. 


‘1940-1 CB 62. 
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to be invested in either a life insurance contract or in 
annuity contract on the life of the employee. 

The Bureau held that the trusts were not sufficiently 
broad to constitute pension trusts under Sec. 165. 
This indicates the Bureau view that a trust only for 
key men is not recognized as a valid employees’ trust 
for the purpose of Sec. 165. This view, however, does 
not appear to be shared by the Board. In Raymond J. 
Moore et al.2 the Board recognized as valid a trust 
created by a corporation for ten employees, all key 
men, who owned almost 50 per cent of the stock. 
It did not appear how many employees the corpora- 
tion had and the Board said that although they were 
stockholders the “monetary benefits were awarded to 
them as employees” and that the benefits bore no 
relation to their respective stock interests. But in a 
case where the controlling stockholder was the pri- 
mary beneficiary the trust was held not to qualify.® 

Limitation of membership is perhaps the most re- 
cent important aspect of the subject. It is natural 
that an employer should desire to avoid turnovers in 
help. It is even more natural that this desire should 
be greater as to key men. But if he devotes his plan 
only to the few employees who occupy such positions 
should he lose the benefits of Sec. 23 (p)? 

The variance in the views of the Bureau and Board 
on this is shown in the ruling and decision reviewed 
above. 

Unless the law is changed, it would appear that 
the Board view is entirely tenable. As far back as 
1937 the issue was brought to the attention of Con- 
gressional Committee on tax evasion and avoidance. 
In no revenue act since then has Congress made 
any attempt to say how many persons must partici- 
pate in such trust. This would appear to lend some 
force to the argument that Congress did not intend 





245 BTA 1073, CCH Dec. 12,218; 423 CCH {| 7218. 
3.W. F. Parker, 38 BTA 989, CCH Dec. 10,477. 
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The Lincoln Memorial Bridge in Washington, D. C. 
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to deny the application where the trust was for a 
limited number of employees or even for key men. 

The Treasury Department, through its tax adviser, 
Mr. Randolph E. Paul, appearing before the Com- 
mittee on Ways and Means, has requested that this 
be corrected by requiring either that the trust cover 
at least 70 per cent of the employees or cover such 
employees as qualify under a classification which the 
Commissioner is satisfied is not based on favoritism 
for key men, officers, shareholders, etc. The request 
for a correction of this type might be interpreted as 
admission that such rule does not obtain under the 
present wording of the law. 

If the trust does not meet the requirements of 
Sec. 165, three questions are involved: 

(1) Deductions by the employer for payments to 
the trust; 

(2) Taxability of employees with respect to pay- 
ments to the trust; 

(3) Taxability of the trust itself. 

The fact that a trust does not qualify under Sec. 
165 (for example, if it does not contain proper pro- 
visions against revocability, or the Commissioner 
holds it taxable on the ground that it is too restricted) 
does not mean that the employer may not deduct any 
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payments made to it. In fact, the Commissioner in 
IT 3346 above, where the trust was held not to 
qualify, still held that contributions were deductible 
“to the extent that such contributions when added 
to the stipulated salaries of the employees constitute 
reasonable compensation for the services rendered.” 
What the employer loses if the trust does not qualify, 
is the right to take the ten-year pro rata deduction for 
amounts paid in excess of the current pension liability. 
(It is doubltful if any part of such excess could be 
claimed under the reasonable compensation provision 
of Sec. 23 (a), Sec. 23 (p) probably being exclusive 
of Sec. 23 (a) in this respect.) 

As to the employee, where the trust does not qualify, 
the Commission has ruled that where the funds are 
used to purchase an annuity, the annuity provisions 
govern and premiums paid to the trust by the em- 
ployer are not income to the employee in the year or 
years they are so applied. The same would appear 
to be true of any payments to the trust which an 
employee will not receive until a later year. On gen- 
eral tax principles such amounts would not be income 
until actually or constructively received by the employee. 

As to the trust itself, even though not exempt 
under Sec. 165, contributions to it by the employer 
or employee would not be income to it, according 
to IT 3346. However, any investment income or other 
income of such trust would be taxable to it if it 
failed to qualify under Sec. 165, whereas if it did 
qualify, none of its income would be taxable to it. 

Some taxpayers may find it simpler to create a 
trust which will purchase annuities for retired em- 
ployees instead of having the trust pay the pensions. 
This may be done with the same tax benefits as if 
the trust paid the pensions. This was the effect of 
the Moore decision, supra, the Commissioner not mak- 
ing any contest on that point. 

Where any part of the payment to the trust is 
used by the trust to purchase insurance of which the 
employee names the beneficiary the question of de- 
duction by the employer and income to the employee 
is governed by other considerations. Thus, even 
though the payments are made to a trust which 
qualifies as a pension trust under Sec. 165, that part 
of the employer’s contribution thereto, which goes to 
pay the insurance premiums on the employee's life is 
taxable income to the employee for the year the 
premiums are paid. The Board so held in the Moore 
decision and the Commissioner ruled to the same 
effect in JT 3346. 


As to deductions, amounts paid for insurance would 
be deductible by the employer to the extent that when 
added to the employee’s regular salary they constitute 
reasonable compensation. 
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The benefit of the pension trust provisions is not 
limited to corporations. Partnerships, including pro- 
fessional partnerships, may create such trusts and 
have the benefit of Sec. 23 (p). However, no members 
of the partnership may participate in the trust as they 
are not regarded as employees of the partnership.* 







Similarly, an individual employer may create a trust 
entitled to the benefits of Sec. 165 if he is not a bene- 
ficiary.° 



















The subject may be summarized as follows: 


(1) Key-men trusts are condemned by the Com- 
missioner, approved by the Board, and tolerated by 
Congress through disregard after the problem was 
submitted to it. 


(2) The fact that the trust does not qualify under 
Sec. 165 does not deprive the employer of right of 
deduction for amounts paid into it if the amounts 
classify as reasonable compensation. 

(3) If the trust does not qualify under Sec. 165, the 
right to deduct lump sum payments over a 10-year 
period is denied. 








(4) Even though the trust does not qualify under 
Sec. 165, the amounts paid in by the employer are not 
income to the employee when paid in. 

(5) Even though the trust does not qualify under 
Sec. 165, it is not taxable on the amounts paid in to it 
by the employer or employee, but failure to qualify 


deprives it of its right to exemption as to other income 
received by it. 

































(6) Amounts paid as premiums on life insurance, 
the employee naming the beneficiary, even though 
paid to an exempt trust, are income to the employee 
in the year paid in. 





(7) Amounts paid as premiums on life insurance 
are deductible by the employer within the reasonable- 


salary test whether paid to an exempt or non-exempt 
trust. 


Estate Tax Deficiency Claims—New Basis 


Possibly stemming from the increasing liberality 
if the views of the federal courts in their application 
ff the taxing laws, there is evident an increasing 
tendency on the part of the Commissioner to apply 
Sec. 302 (a), 1926 Act, or identical Code Sec. 811 (a), 
asa basis for estate taxability of properties not origin- 
ally belonging to the particular decedent but over 
which he had certain donated powers at the time of 
tis death—powers which were not sufficient to bring 
the subject properties into the decedent’s estate under 
the more specific sections of the law. 


The identical Secs. 302 (a) and 811 (a) provide for 
the inclusion in a decedent’s estate of all property “to 


. 


ih T. 3350, 1940-1 CB 64. 
l. T. 3268, 1939-1 CB 196. 
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the extent of the interest therein of the decedent at 
the time of his death.” 

Under these sctions the Commissioner has at- 
tempted to tax property over which the decedent had 
a power of appointment which was not successfully 
exercised by him but which he might later have exer- 
cised had he lived. The courts held, however, that 
the property was not includible in his estate as prop- 
erty in which he had an interest at the time of his 
death (Helvering v. Safe Deposit and Trust Co. of 
Baltimore.*) More recently, the Board of Tax Appeals 
has held that where a power of appointment is not 
general, the possession and exercise of that power 
do not warrant the inclusion of the property subject 
thereto.?. The Board has also held that a right to 
invade the corpus of a trust created by another for 
one’s benefit for life does not render the trust corpus 
includible in the decedent’s estate as property in 
which she had an interest at the time of her death.® 

It is true that the Commissioner has, so far, been 
unsuccessful in each of the above cases, but it is not 
inconceivable that he will be successful in other at- 
tempts, perhaps involving different facts. 





6 CCH, FINH J 10,167. 
7 See Estate of 8S. P. White, CCH, FINH { 7176. 
8 See Estate of G. L. Royce, CCH, FINH 7177. 
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Gift Tax Accounting 
[Concluded from page 405] 


In the case of real estate, the local assessed value 
should not be used as the value of a gift, unless such 
value actually represents the “fair market value” at 
the date of gift. 


The value of stocks which are listed on a stock 
exchange must be determined by taking the mean be- 
tween the highest and lowest quoted selling prices 
on the date of gift. (Where a donor reported the value 
of a large block of shares made as a gift at a price at 
which sales were made on the date of gift, a heavy de- 
ficiency tax was assessed, based upon the mean between 
the highest and lowest selling prices on the date of 
the gift.) 


Valuation for bonds is determined as in the case of 
stocks ; but the amount of any interest accrued to date 
of gift must also be included, for example: 
$300,000 par value bonds at 100 $300,000 
Accrued interest to date of gift 6,000 

$306,000 
For gift tax purposes the value of this gift of bonds 
would be $306,000. 


Entries relating to gifts in the general ledger should 
reflect the book of original entry and page number. 
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EXCESS PROFITS 


A Volume in The Famous Series of 
U. S. Tax Cases 


This workable collection of precedents estab- 
lished under the excess profits tax laws of 1917- 
1921 provides the essential background for a 
thorough understanding of today’s law. 

Here is the final authoritative word of the courts 
on prior-law excess profits tax cases—on them only 
—and all in one handy volume. Includes full 
official text of each opinion, arranged by topic, 
with explanatory headnotes to give accurate, in- 
formative emphasis on the main issues. Quick 
contact with all cases reported through the com- 
prehensive Case Table and detailed Topical Index 
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It may be necessary at some time (usually long after 
transactions have been recorded—and forgotten) to 
trace the origin of gifts that have been made, not only 
to the books of original entry, but to produce cancelled 
checks or other documentary evidence of the gift. 
For this reason, direct gifts of cash, other gifts in- 
volving cash such as the payment of personal bills 
for a donee by the donor, payment by donor of pre- 
mium on life insurance policy in which he had previ- 
ously relinquished rights of ownership, purchase by 
donor of stocks, bonds, etc., as gifts to a donee—all 
should be made by check, in which case the posting 
to the general ledger accounts—control and subsidiary 

-would be made from the check record. Where the 
medium of cash is not involved, as, for instance, when 
a donor makes gifts to a donee or donees of stocks, 
bonds, real estate, chattels, etc., in which title had 
hitherto vested in the donor, a record of the details 
of such transaction should be made by a journal entry. 


for example: 


Dr. 
Gift account, John Doe $9,000 
Stock—X Company............ 
100 shares of stock of X Company 


@ 90, transferred to John Doe as a gift. 


Ce 


$9,000 


The following journal entry is given as a specimen 
in a case where property has been sold for a considera- 
tion less than the value of the property and where 


“donative intent” is evident: 


Dr. 
Cash $ 5,000 
Gift account, John Doe 10,000 
Loss on sale of real estate 10,000 


Real estate ae 
Lot 27, Tract 4567 sold to John Doe for 
$5,000. Book value $25,000. Fair 
market value of $15,000. 


$25,000 


If we assume that $25,000 represented the cost of the 
property which was sold for $5,000, there is obviously 
a loss of $20,000: however, if the transaction contained 
the element of “donative intent,” and the $5,000 paid 
for the property was merely a sort of “token” pay- 
ment, then the difference between the “fair market 
value” at date of gift ($15,000) and the proceeds of 
sale ($5,000), constitutes a gift in amount $10,000. 
Presumably, the remaining $10,000, being the differ- 
ence between “cost” and “fair market value” would 
be regarded as a genuine loss on the sale, and be eligi- 
ble for inclusion in the income tax return of the 


seller/donor. 


Of course, if the $5,000 which was re- 


ceived for the property was a genuine sale at the best 
price obtainable, and there was no “donative intent 
involved, then, without doubt, the full $20,000 would 


rank as a deductible loss. 
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ALABAMA 


August 1—— 


Automobile dealers’ reports due. 
August 10—— 
Alcoholic beverage reports due from whole- 
salers, distributors and retailers. 
Automobile dealer’s reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 
Tobacco wholesalers’ and jobbers’ reports 
due. 
August 15—— 
Gasoline tax reports due from carriers, 
transporters and warehouses. 
Lubricating oils tax reports due from car- 
riers, transporters and warehouses. 
Motor carriers’ mileage tax and reports 
due. 
August 20—— 
Automobile dealer’s reports due. 
Coal and iron ore mining tax and reports 
due. 
Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 


ARIZONA 
August 5—— 
Alcoholic beverage reports due. 
August 15—— 


Gasoline tax and reports due. 
Gross income tax and reports due. 
Motor carriers’ taxes and reports due 
Use fuel tax and reports due. 

August 25—— 
Motor fuel carriers’ reports due. 


ARKANSAS 
August 10-—— 
Alcoholic beverage tax and reports due. 
Franchise tax due. 
Natural resources purchase statement due. 
Natural resources severance tax and re- 
ports due. 
August 20-—— 
Gross receipts tax reports due. 
Motor fuel tax and reports due. 
Use fuel tax and reports due. 


CALIFORNIA 
August 1 
Common carriers’ distilled spirits tax and 
reports due. 
Gasoline tax due. 
August 15—— 
Distilled spirits reports and tax due. 
Gasoline tax reports due. 
Personal income tax (second installment) 
due, 
Use fuel tax and reports due. 
August 20—— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 
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COLORADO 
August 5—— 
Motor carriers’ tax due. 
August 10—— 
Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 
due. 
August 14—— 
Sales tax and reports due. 
Use tax and reports use. 
August 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Service tax and reports due. 


reports 
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August 25—— 
Gasoline tax and reports due. 


CONNECTICUT 
August 1—— 
Gasoline tax reports due. 
August 10—— 
Cigarette distributors’ reports due. 
August 15—— 
Gasoline tax reports due. 
Motor carriers’ gross receipts tax due. 
Reports and fees due from corporations 
organized between July 1 and Decem- 
ber 31. 
August 20—— 
Alcoholic beverage tax and reports due. 


DELAWARE 
August 15— 
Filling stations’ gasoline tax reports due. 
Manufacturers’ and importers’ alcoholic 
beverage reports due. 
August 31—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
August 1 
Bank gross earnings tax due. 
Gas, electric and telephone company re- 
ports due. 
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August 10—— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 
August 15—— 
Beer tax due. 
August 25—— 
Gasoline tax and reports due. 


FLORIDA 
August 10—— 
Manufacturers’ and dealers’ alcoholic bev- 
erage tax and reports due. 
August 15—— 
Dealers’, importers’ and carriers’ gasoline 
reports due. 
Gasoline tax and reports due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
August 31—— 
Motor transportation company taxes and 
reports due. 


GEORGIA 

August 10—— 

Cigar and cigarette wholesale dealers’ re 

ports due. 

August 15—— 

Malt beverage tax and payment due. 
August 20—— 

Gasoline tax and reports due. 


IDAHO 
August 9—— 
Motor carriers’ 
revenues due. 
August 10—— 
Beer dealers’ reports due. 
August—Second Monday—— 
Car and railroad company reports due. 
August 15—— 
Electric power company taxes and reports 
due. 
Gasoline tax and reports due. 


monthly report of gross 


ILLINOIS 
August 10—— 
Motor carriers’ mileage tax due. 
August 15—— 
Cigarette tax reports due. 
Last day to make alcoholic beverage re 
ports. 
Oil production tax and reports due. 
Public utility reports and taxes due. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage _re- 
ports due. 
August 20—— 
Gasoline tax and reports due. 
August 30—— 
Transporters’ gasoline tax reports due. 
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INDIANA 
August 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
August 20—— 
Bank share tax due. 
Building and loan associations’ intangibles 
tax and reports due. 
Bank and trust company intangibles tax 
due. 
August 25—— 
Gasoline tax and reports due. 


IOWA 

August 1—— 

Last day to file corporation reports. 
August 10—— 

Beer tax and reports due from class A 

permittees. 

Carriers’ gasoline tax reports due. 
August 20—— 

Gasoline tax and reports due. 


KANSAS 
August 10—— 
Malt beverage tax and reports due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
August 20—— 
Sales tax and reports due. 
August 25—— 
Gasoline tax and reports due. 


KENTUCKY 
August 1—— 
Banks’, trust companies’, and real estate 
title insurance companies’ reports due. 
Corporation reports of stock-and bondhold- 
ers due. 
August 10—— 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ 
ports due. 
August 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
August 20—— 
Oil production tax and reports due. 
August 31—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


gasoline tax re- 


LOUISIANA 

August 1—— 
Public utility taxes and reports due. 
Wholesalers’ tobacco reports due. 

August 9—— 
Gas gathering tax due. 

August 10—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 


Light wine and beer importers’ reports 
due. 
August 15—— 
Carriers’ gasoline tax reports due. 


Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax (second installment) due. 
Intoxicating liquor manufacturers’ 
dealers’ tax reports due. 
Wholesalers’ tobacco reports due. 


and 


August 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax and dealers’ reports 


due. 
New Orleans sales and use tax and re- 
ports due. 
Petroleum solvents reports due. 
August 31—— 


Last day to pay electricity generation, 
sales, and power use tax. 


MAINE 
August 10—— 
Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
August 15—— 
Use fuel tax and reports due. 





August 31—— 
Gasoline tax and reports due. 


MARYLAND 
August 1—— 
Bank share tax due. 
Property taxes assessed by State Tax Com- 
mission due. 
Utilities’ gross receipts franchise tax. 
August 10—— 
Admissions tax due. 
August 30—— 
Motor fuel purchasers’ 
due. 
August 31—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


cargo lot reports 


MASSACHUSETTS 

August 10—— 

Alcoholic beverage tax and reports due. 

Meals tax and reports due. 
August 15—— 

Cigarette distributor’s tax and reports due. 
August 31—— 

Gasoline tax and reports due. 


MICHIGAN 
August 1—— 
Gas and oil severance tax and reports due. 
August 5—— 
Carriers’ gasoline tax reports due. 
August 10—— 
Common and contract carriers’ 
and fees due. 
August 15—— 
Last day to pay Detroit city taxes without 
penalty. 
Sales tax and reports due. 
Use tax and reports due. 
August 20—— 
Distributor’s gasoline tax and reports due. 
Gas and oil severance tax and reports de- 
linquent. 
August 31 
Last day to pay corporation privilege fee 
and make report. 
Reports of non-profit corporations due. 


reports 





MINNESOTA 
August 1—— 
Railroads’ leased freight car reports due. 
August 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
August 15—— 
Interstate motor carriers’ mileage tax due. 
Railroads’ semi-annual gross earnings re- 
ports due. 
August 25—— 
Diesel fuel reports of sales and purchases 
due. 
Distributors’ gasoline tax and reports due, 
Special use fuel tax and reports due. 


MISSISSIPPI 
August 5—— 
Factory reports due. 
August 10—— 
Admissions tax and reports due. 
August 15—— 
Gasoline tax and reports due. 
Manufacturers’, distributors’ 
salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ 
light wines and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 
August 31—— 
Foreign insurance companies’ semi-annual! 
premiums tax and reports due. 


and whole- 


MISSOURI 

August 1—— 

Income tax (second installment) due. 
August 5—— 

Non-intoxicating beer permittees’ 

due. 

August 15—— 

Gasoline tax reports due. 

Retail sales tax and reports due. 
August 25—— 

Gasoline tax due. 


reports 


MONTANA 
August 15—— 
Brewers’ and liquor wholesalers’ taxes and 
reports due. 
Electric company taxes and reports due. 
Gasoline tax and reports due. 
August 20—— 

Crude petroleum producers’, transporters’, 
refiners’ and dealers’ reports due. 
August 29 

Telephone company taxes and reports due. 





NEBRASKA 
August 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter tax and reports due. 


NEVADA 


August—First Monday 
Property tax (quarterly installment) due. 
August 15—— 
Carriers’ gasoline tax reports due. 
August 25—— 
Dealer’s gasoline tax and reports due. 
Fuel users’ tax and reports due. 





NEW HAMPSHIRE 


August 1 
Gasoline tax due. 
August 10—— 
Alcoholic beverage licensee’s reports and 
fees due. 
August 15—— 
Gasoline tax reports due. 
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NEW JERSEY 





August 1 
Bank share tax (quarterly installment) 
due. 
Domestic insurance companies’ premiums 
tax due. 
Property tax (quarterly installment) due. 
Telephone, telegraph, express, parlor and 
sleeping car, gas and electric light, and 
pipe line companies’ gross receipts tax 
due. 
August 10—— 
Excise tax on interstate busses due. 
Gross receipts tax and reports due from 
busses and jitneys in municipalities. 
August 15—— 
Foreign corporations’ 
reports due. 


franchise tax and 


Manufacturers’, distributors’, warehouse- 
men’s, transporters,’ and distributors’ 
alcoholic beverage taxes due. 

August 20—— 

Retailers’ alcoholic beverage taxes and re- 

ports due. 
August 30—— 


Carriers’ gasoline tax reports due. 
August 31—— 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 


August 15—— 
Occupational gross income tax and reports 
due. 
Oil and gas severance gross production re- 
ports due. 
Severance tax and reports due. 
August 20—— 
Motor carriers’ tax and reports due. 
August 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 


NEW YORK 
August 15—— 
Transportation and _ transmission 
panies’ additional tax due. 
August 20—— 
Alcoholic beverage tax and reports due. 
August 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
and returns due. 
August 31—— 
Gasoline tax and reports due. 
Water, gas, electric, etc., company taxes 
and reports due. 


com- 


NORTH CAROLINA 





August 1 
Public utility, express, pullman and tele- 
graph corporation taxes and reports due. 
August 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage tax and re- 
ports due. 
August 15—— 
Sales tax and reports due. 
Last day to make semi-annual reports and 
pay insurance company premiums taxes. 
Spirituous liquor tax ‘due. 
Use tax reports and payment due. 
August 20-—— 
Distributors’ gasoline tax and reports due. 
Franchise carriers’ and haulers’ taxes and 
reports due. 


NORTH DAKOTA 
August 1—— 


Last day for filing domestic corporation 
reports and paying fees. 


August 15—— 


STATE TAX CALENDAR 


STATE TAX CALENDAR 





Alcoholic beverage transactions tax and re- 
ports due. 

Gasoline tax and reports due. 

Interstate motor carriers’ taxes due. 


OHIO 
August 1—— 

Public utilities’ (except railroads’, street 
railways’ suburban and interurban rail- 
ways’) excise tax returns due. 

August 10—— 

Admissions tax and reports due. 

Class A and B permittees’ alcoholic bever- 
age reports due. 

August 15—— 

Cigarette use tax and reports due. 
August 20—— 

Dealers’ gasoline tax reports due. 
August 30—— 

Carriers’ gasoline tax reports due. 





August 31—— 
Foreign insurance company premiums tax 
(second installment) due. 
Gasoline tax due. 


OKLAHOMA 
August 1—— 
Last day for filing affidavit of capital stock 
of foreign corporations. 
Oil, gas and mineral gross production tax 
and reports due. 
August 5—— 
Operators’ reports of mines (other than 
coal) due. 
August 10—— 
Airports’ gross receipts tax and reports 
due. 
Alcoholic beverage tax and reports due. 
August 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
August 20—— 
Carriers’ use fuel oil tax reports due. 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax and reports due. 
August 31—— 
Corporation license tax due. 
Last day to file corporation license tax 


reports. 
OREGON 
August 10—— 
Oil production tax and reports due. 
August 15—— 
Last day to pay corporation license tax. 
August 20—— 


Alcoholic beverage tax and reports due. 
Gasoline tax and reports due. 
Motor carriers’ taxes and reports due. 


PENNSYLVANIA 
August 1—— 
Last day to file public utility reports and 
pay taxes. 
Motor carriers’ gross receipts tax and re- 
ports due. 
August 10—— 
Importer’s spirituous and vinous liquor 
reports due. 
Malt beverage reports due. 
August 15—— 
Employers’ returns due on tax withheld 


at source under Philadelphia Income Tax 
Law. 


Manufacturers’ alcoholic beverage tax and 
reports due. 
August 31—— 
Gasoline tax and reports due. 


RHODE ISLAND 
August 1—— 
Tax due on interest-bearing time deposits. 
August 10—— 


Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 
August 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
August 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to file power and use tax return 
and pay tax. 
August 20—— 
Gasoline tax and returns due. 
Special use fuel tax and reports due. 


SOUTH DAKOTA 

August 1—— 

Passenger motor carriers’ tax due. 
August 10—— 

Interstate motor carriers’ 

ports due. 

August 15—— 

Alcoholic beverage sales reports due. 

Carriers’ gasoline tax reports due, 

Carriers’ use fuel tax reports due. 

Dealers’ gasoline tax reports due, 

Sales tax and reports due. 

Use fuel tax and reports due. 

Use tax and reports due. 


taxes and re- 


TENNESSEE 
August 1—— 
Cottonseed oil mill reports due. 
Public utility gross receipts tax and re- 
ports due. : 
August 10—— 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
August 15—— 
Carriers’ use fuel reports due. 
Use fuel reports due. 
August 20—— 
Distributors’ gasoline tax and reports due. 
Liquid carbonic acid gas reports due. 


TEXAS 
August 15—— 
Oleomargarine tax and reports due. 
August 20—— 
Liquefied gas and liquid fuel use tax and 
reports due. 
Motor fuel tax reports due. 











































































































































































































































































































































































































































































































































































August 25—— 


Carbon black production tax and reports 
due. 
Natural 
due. 

Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 


gas production tax and reports 


UTAH 


August 10—— 


Carriers’ gasoline tax reports due 
Carriers’ use fuel tax reports due. 
Liquor licensee reports due. 


August 15—— 


Distributors’ and 
and reports due. 
Use fuel tax and reports due. 


retailers’ gasoline tax 


VERMONT 


August 10—— 


Alcoholic beverage tax and reports due. 


August 15—— 


Electric light and power 
and reports due. 


company taxes 


August 31—— 


Gasoline tax and reports due. 
Last day for domestic banks to pay semi- 
annual installment of deposits tax. 


VIRGINIA 

August 10—— 

Beer dealers’, bottlers’ and manufacturers’ 
reports due. 

August 20—— 

Carriers’ gasoline tax reports due 

Gasoline tax and reports due. 

Use fuel tax and reports due. 


WASHINGTON 

August 10—— 

Brewers’, distillers’, 
products reports due. 

August 15—— 

Carriers’ gasoline tax reports due. 

Butter substitutes tax and reports due 

Gasoline tax and reports due. 

Use fuel tax and reports due. 

August 20—— 

Butter fat tax due. 


wineries’ and malt 


WEST VIRGINIA 

August 10—— 

Alcoholic beverage tax and reports due. 
August 15—— 

Sales tax and reports due. 

August 30—— 

Gasoline tax and reports due. 


WISCONSIN 
August 1 
Income tax (second installment) due. 










State Convened Adjourned 
Arizona 

(Ist Sp.) Apr. 6 Apr. 25 
California 

(2d Sp.) Jan. 17° Jan. 18 
Kentucky Jan. 6 Mar. 3 
Kentucky 

(1st Sp.) Mar. 5 Apr. 8 
Louisiana May 11 
Maine (Ist Sp.) Jan. 12 Jan. 24 
Massachusetts 

(1st Sp.) Jan. 26 Jan. 31 


August 10—— 
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Alcoholic beverage tax reports due. 
Tobacco products tax returns due, 


August 15—— 


Freight line railroad gross receipts re 


ports due. 


Railroads’ and street railways’ semi-annual 
gross receipts reports due. 





August 20—— 


Gasoline and diesel fuel tax and reports 


due. 
August 31— 


Privilege dividends tax due. 


WYOMING 


August 10—— 


Carriers’ gasoline tax reports due. 


August 15—— 


Dealers’ gasoline tax reports due. 
Sales tax and reports due. 


Use tax and reports due. 


Wholesalers’ gasoline tax and reports due. 


August 20—— 


Motor carriers’ tax and reports due. 


FEDERAL TAX CALENDAR 


August 15— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 


May 31. 


Forms 1120 and 1121. 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 
Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 
Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended February 28, with interest at 


fiscal year ended May 31. 


6% 


from May 


15 on first 


Form 1040 or 1120. 
Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended February 28. 
1040B, 1040NB, 1040NB-a, 1120NB. 


Calendar of 1942 Legislative Sessions 


State 


Michigan 

(1st Sp.) 
Michigan 

(2d Sp.) 
Mississippi 
New Jersey 
New York . 
Pennsylvania 

(1st Sp.) .. 
Rhode Island 
South Carolina 
Virginia 


Convened Adjourned 


Jan. 


Feb. 


Jan. 
Jan. 
Jan. 


Feb. 


Jan. 


Jan. 
Jan. 


9 


Jan. 


Feb. 


Mar. 


Apr. 


Apr. 


Apr. 
Mar. 
Mar. 


installment. 


Forms 








27 







27 
23 






24 








10 
30 
14 
28 











July, 1942 








Fiduciary income tax return due for fiscal] 
year ended May 31. Form 1041. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed February 28. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended Feb- 
ruary 28, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended May 31. Form 1040. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended Au- 
gust 31, 1941. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 

Last quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended May 31, 1941. Forms __1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended May 31. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for July. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended Feb 
ruary 28. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended February 28. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended Feb- 
ruary 28. Form 1120NB. 

Partnership return of income due for fiscal 
year ended May 31. Form 1065. 

Resident foreign corporations and domestic 
corporations with business and_ books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended February 28, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Feb- 
ruary 28. Forms 1040, 1041, 1120, 1120H 
1120L, 1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended November 30, 1941. Forms 1140B, 
1120H, 1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for July. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended No- 
vember 30, 1941. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 


August 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for July. Form 
1012. 


August 31—— 


Admissions, dues and safety deposit box 
rentals tax due for July. Form 729. 
Excise taxes on electrical energy, tele- 
graph and telephone facilities, transpor- 
tation of oil by pipe line, and passenger 
transportation due for July. Form 727 

Excise taxes on lubricating oils, matches, 
and gasoline due for July. Form 726. 

Excise taxes on sales due for July. Form 
728. “ 

Processing taxes on oils due for 
Form 932. 

Retail dealers’ excise tax and returns due 
for July on jewelry, etc., furs and toilet 
preparations. Form 728a. 

Sugar (manufactured) tax due for July 
Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin-operated amusement and 
gaming devices due for July, if liability 

incurred. Form 11B. 


July. 
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THE PARTNERSHIP UNDER THE 
FEDERAL TAX LAWS 


Jacob Rabkin and Mark H. Johnson, 
Members of the New York Bar 


55 Harvard Law Review, April, 1942, 
p. 909-949 


To date there are few branches of the 
ncome tax law which have had a more 
lacid history than partnerships. There have 
een scarcely a handful of Supreme Court 
ecisions, and few additions are in prospect 
or the immediate future. On its face, this 
night indicate a mature and integrated body 
ftax law. Actually, it is merely an indica- 
ion of the relative insignificance of partner- 
hip income during the past few decades. 


The partnership itself is not subject to 
ncome tax. The statute, however, recog- 
izes the partnership as the basic accounting 
init, and requires the partnership to file an 
nformation return predicated upon its own 
Accounting year and its own accounting 
nethod, irrespective of the accounting years 
rnd accounting methods of the partners. 
‘rom this information return the partners’ 
listributive shares of income or loss are 
ttermined. The respective shares must be 
elected in the individual return of each 
artner of the taxable year during which, 
io. which, the partnership taxable year 
nds 
The second step in the computation of 
he partners’ tax liabilities is the division 
mong them of the net income of the part- 
ership. The partnership’s net income is 
ttermined in the same manner as though 
'were a sole proprietorship. But in the 
‘ansposition of partnership income to the 
‘lous partners, the statute requires a clas- 
iication of that income into ordinary in- 
me and deductions, capital gains and 
ses, charitable contributions, partially 
xempt interest, foreign taxes, and income 
ax paid at source. In the tax returns of the 
artners these classified items are combined 
ith his individual items of the same class, 
nd the aggregate is subject to the same re- 
‘rictions and limitations as are applicable 
0 any individual. 


When property is contributed by a part- 
T to his partnership, the property takes 
*same basis in the hands of the partner- 


ship as it had in the hands of the contribut- 
ing partner. Presumably, no gain or loss is 
recognized to the partner at the time of his 
contribution. Upon a taxable disposition of 
such property by the partnership, any dif- 
ference between the basis and the actual 
value at the time of contribution is attribu- 
table to the partnership income of the con- 
tributing partner. 


Since partners are required to report their 
distributive shares of partnership income, 
no income is realized upon its actual distri- 
bution, whether before or after such income 
is reportable. “Salaries” to partners and 
“interest” on capital accounts are generally 
treated as drawings against realized or an- 
ticipated profits, and constitute a readjust- 
ment of the distributive shares of the partners. 

If the partnership distributed property in 
kind, gain or loss is not realized until the 
property is subsequently sold by the partner 
who receives it. The basis of such property 
in the hands of the partner receiving it is 
an allocated portion of the basis for his 
partnership interest. If such property is a 
capital asset, the partner’s holding period 
— the holding period of the partner- 
ship. 

As in the case of distributions during the 
life of the partnership, no gain or loss is 
normally realized by a partner upon his 
receipt of property or money in liquidation. 
Gain or loss on property distributed in kind 
is postponed until the partner disposes of 
such property. 

Where, however, the partnership has un- 
realized income or deductions, or owns assets 
with unrealized appreciation or depreciation, 
the liquidating transaction may produce in- 
come or loss to a partner. The partner will 
realize such income or loss to the extent 
that he receives a distribution of cash in- 
stead of his proportionate share of the part- 
nership assets. Whether the income or loss 
is subject to the capital gain and loss limi- 
tations will depend upon the character of 
the partnership assets distributed to the 
other partners. 

The death of a partner introduces a new 
group of tax problems. The rule has been 
long accepted that the deceased partner’s 
final return must include his distributive 
share of partnership income earned to the 
date of his death. Where the taxable years 
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of the decedent and of the partnership do 
not coincide, the final return may include 
the income from more than twelve months 
of partnership operation. Where both the 
decedent and the partnership are on the cash 
basis, the decedent’s final return must in- 
clude his share of “accrued” partnership 
income to the date of his death. 

The remaining problems caused by the 
death of a partner are those involving the 
relationship between his estate and the sur- 
viving partners. Where the partnership 
agreement provides that the estate or lega- 
tee of a deceased partner is to receive a 
portion of partnership earnings after his 
death, it is important to determine whether 
the payments constitute a share of partner- 
ship income as such, or whether they are 
payments to purchase the interest of the 
decedent. The most significant factor is 
whether or not the surviving partners ac- 
quire a substantial capital account from the 
decedent. The “intention” evidenced by the 
terminology of the partnership agreement 
has also been considered important. 

The classification of these payments af- 
fects the income tax of the surviving part- 
ners, the estate tax of the decedent, and the 
income tax of the decedent’s estate or 
legatee. 

Where the estate is entitled to a share of 
the partnership income as such, it is in effect 
a participant in the partnership enterprise, 
whether or not it is technically a partner. 
The tax effects are as follows: (1) The sur- 
viving partners are not taxable upon the 
portion of partnership income to which the 
estate is entitled. (2) The estate’s right to 
such income may probably be valued for 
estate tax as of the date of death, but it is 
improper to include in the gross estate the 
full amount of the payments actually re- 
ceived. (3) The estate is subject to income 
tax upon the full amount of income pay- 
able to it. 

Where the estate is entitled to a share of 
the partnership income as the purchase price 
of the decedent’s interest, it is not treated 
as a participant in the partnership enterprise. 
The tax effects are as follows: (1) The sur- 
viving partners are taxable upon the full 
amount of partnership income. The estate’s 
share of the income does not diminish the 
distributive shares of the survivors, but rep- 
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resents additional capital investment by 
them in the partnership. (2) The estate’s 
right to such payments must be valued for 
estate tax as of the date of death. (3) Pay- 
ments received in excess of the value for 
estate tax are taxable to the estate. 

The most important source of confusion 
about partnership taxation has been the per- 
sistent willingness of the courts to reason 
out a philosophy of partnership taxation. 
In too many instances the Treasury and the 
courts have shied away from the plain im- 
plication of the statutory scheme: an income 
tax imposed upon the partners as individ- 
uals. Basically, the tax law adopts the 
common-law concept of the partnership as 
an aggregate of individuals operating the 
properties of the partnership enterprise as 
co-owners. The “partnership interest,” 
therefore, is entirely different from the in- 
terest of a stockholder ina corporation. Yet, 
time after time the regulations and decisions 
waiver between the “entity” and “coowner- 
ship” concepts. If it were a matter of re- 
drafting the partnership tax laws, perhaps 
as good a case could be made out for one 
theory as the other. One of them, however, 
must be consistently applied—and under the 
present statute there is scarcely a choice. 
The partnership “entity” is to be accepted 
insofar as it serves accounting experience, 
but the complex issues of the partner- 
partnership relation may be resolved only 
in terms of “coownership.” If the essential 
“nonentity” of the partnership is recog- 
nized, most of the partnership problems will 
ultimately crystallize into an intelligible tax 
pattern. 


PROPOSAL TO BRING CHICAGO’S 
NO MAN’S LANDS INTO USE 


Weightstill Woods, Member of the American 
and Illinois Bars 


7 John Marshall Law Quarterly, March, 
1942, p. 344-351 


The unpaid tax judgments in Cook County 
constitute a community problem of first 
importance. The net carry-over for many 
years has exceeded one hundred millions of 
dollars per year. This writing is to discuss 
what action should be taken by members of 
the bar toward solution of that problem. 
About one-fourth of the usable area of Cook 
County is taken out of production by frozen 
and chronic tax liens. The loss of all use 
of that proportion of the community land 
wealth has continued for at least ten years. 
The cost to the community economy is a 
very large sum. Private losses to the citi- 
zenry through ill-health, crime and fire 
damage arising from the condition of these 
vacant lands, are another expensive result 
of continuing these areas as No-Man’s 
lands. 

Seeking a remedy for real estate tax de- 
faults in 1880, the State’s Attorney in Mad- 
ison County filed a bill in equity in the 
Circuit Court, against a citizen owner of 
real estate, to collect taxes which had accu- 
mulated for ten years. A demurrer was filed 
by the owner of the real estate, on the 
ground that tax liens were purely legal, not 
matter of the common law, and therefore 
the court of equity had no jurisdiction. The 
Supreme Court ruled that only the legis- 
lature could authorize a court of equity to 
hear the matter. 

When the legislature of Illinois met in the 
year 1881, by separate bills Section 203 and 
Section 253 of the Revenue Act of 1872 were 
amended. This amendment of 1881 author- 
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ized the County Board and the State’s At- 
torney to file a bill in equity, whenever taxes 
for two successive years have been forfeited 
to the State of Illinois. 

In 1933 there was a legislative investiga- 
tion all over Illinois seeking to determine a 
basis for new legislation to relieve the de- 
linquent tax situation. As one result of that 
investigation the Skarda Act was passed in 
1933. This act, however, was repealed in 
1935 and its substance with some new lan- 
guage was incorporated into further amend- 
ment of Section 253 of the Revenue Act as 
amended in 1881. This section without fur- 
ther change is now Section 216 of the Rev- 
enue Act as revised in 1939 by the legislature. 
Subsections were added in 1939 and 1941. 
This provision of law for court foreclosures 
of tax liens, can be used only by the state’s 
attorney with the consent of the board of 
county commissioners. 

Concurrent with the house bill in 1881 
was another bill introduced into the Senate 
to amend Section 203 of the Revenue Act, 
which provided as follows: 

Every tract of land so offered at public sale, 
and not sold for want of bidders, shall be 
forfeited to the State of Illinois. 


The amendment in 1881 by this senate bill 
was a proviso added thereto, authorizing the 
county judge, county clerk and county treas- 
urer to issue a certificate that the accumu- 
lated taxes forfeited to the State of Illinois, 
were equal to or exceeded the actual value 
of the real estate, and that upon receiving 
such a certificate, the county treasurer 
should give notice for at least ten days and 
then should sell the land, upon which such 
taxes were liens, to the highest bidder at 
public sale for cash. 

This Section 203 of the Revenue Act of 
1872, as amended in 1881, was further amended 
in 1917 by specific reference to include re- 
moval of special assessments along with 
general taxes. Probably that amendment 
did not change the legal effect of the statute. 
This part of the revenue law does not re- 
quire any active participation by either the 
county board or the state’s attorney. Any 
citizen having an interest in the property 
may apply to the three officers in question, 
or they may upon their own activity, issue 
the certificate and cause a resale to be made 
to the highest bidder for cash at public sale, 
for the clearance of tax and special assess- 
ment liens from any parcel of real estate 
which they deem to be tax insolvent as 
provided by the statute. A discussion of this 
statute and its application is the purpose of 
this writing. 

For many years prior to 1929 there were 
tax buyers who bid in most of the delinquent 
real estate in Cook County. They were 
financed by the commercial banks. The de- 
struction of so many banks between 1929 
and 1933 did away with that private manner 
of handling defaulted revenues. 


Instead of the bar taking up the means of 
execution upon tax judgments which is pro- 
vided by the Paragraph 727 of the revenue 
statute, the bar stood by while paralysis of 
the executive arm of government set in. 
Frantic appeals were made to the legis- 
lature which have bewildered that body for 
ten years. These appeals to the legislature 
have not resulted in substantial relief. The 
time is overdue for the bar to make exten- 
sive use of Paragraph 727 and thereby free 
insolvent parcels of real estate by executive 
action without court procedure. 


Only the three documents (a) officers’ 
certificate for resale, (b) the proof of pub- 
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lication and (c) the certificate of resale, ar 
to be recorded as evidence of title after such 
non-court tax foreclosure of tax liens. Pre. 
sumably they are filed in the office of Coun 
Clerk, and indexed against the real estat: 
in question in the tax sale and redemption 
record. If the certificate of resale be helj 
for two years without redemption, ther 
would also be (d) the tax deed issued fo, 
recording in the office of county recordey 
of deeds. Probably this deed is evidence oj 
new merchantable title, independent of 
earlier fee and lien title. These three or four 
documents have settled form. 

The three officer plan accomplishes clear. 
ance of tax and special assessment liens 
from tax insolvent real estate. It is not 
intended to adjust and dispose of general 
title problems. Such problems may require 
partition or court foreclosure assistance, 

The three officer plan does not dispose of 
personal liability for real estate taxes. The 
personal liability for real estate taxes by 
reason of ownership when taxes were as- 
sessed, if any exists, will continue pursuant 
to the same principles that govern personal 
liability, for any debt after removal of a 
mortgage lien by any form of foreclosure. 

Like a sheriff’s sale upon an ordinary 
judgment, or master’s sale in court fore- 
closure, or court partition, bankruptcy, or 
other court proceedings, the sale for taxes 
under the three officer plan, is based upon 
tax judgment. The title is subject to be 
upset in the same manner as title may be 
vulnerable in other public sales. The title 
is as merchantable as in those cases. 


STATE TAXATION OF INTERSTATE 
COMMERCE 


Stanley Morrison, Professor of Law, Stanford 
University 
36 Illinois Law Review, Northwestern Uni- 
versity, March, 1942, p. 727-746 


The general problem of the effect of the 
commerce clause upon the powers of the 
states was one which caused peculiar diff- 
culty in the early days. There was no com- 
mon agreement on or off the Supreme Court. 

Two aspects of the state of the law as it 
existed up to 1937 are noted. In the first 
place the general legal rule that taxes im- 
posed directly on interstate commerce were 
void was supplied as a guiding principle, 
without inquiry into the matter of how 
much a particular tax might in fact obstruct 
interstate commerce. The normal test was 
whether the tax impinged on such commerce 
directly or indirectly, and not the extent or 
seriousness of the burden thereon. In the 
second place, the effect of the doctrine was 
to give interstate business a large degree of 
immunity as compared with the tax burden 
which intrastate business had to bear. In 
other words, the law served, not to equalize 
the tax burden as between interstate an 
local commerce, but to give the former 4 
competitive advantage over the latter. 

These two features of what may be called 
the old law are stressed because it 1S 1 
these respects that the new law has changeé 
the picture. Bv “new law” is meant the 
law that begins in 1938. The new approach 
is set forth in the opinions in three casé 
decided in that year and the next, all ir 
volving the taxation of gross receipts. 1ht 
first of these is Western Live Stock v. Bureas 
of Revenue, 303 U. S. 250. New Mexico 
levied an occupation tax on the busines 
of publishing newspapers and magazines, © 
2% on the gross receipts from the sale @ 
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jvertising. The tax was upheld as applied 
4 magazine with an interstate circulation. 
he next case was J. D. Adams Mfg. Co. v. 
oren, 304 U. S. 307. This involved the gen- 
ral gross income tax which of recent years 
as been adopted by some of the states, in 
jis instance Indiana. The tax was held 
oid as applied to the gross receipts derived 
y a local corporation from sales in other 
ates of goods manufactured by it in Indi- 
na. The third case was Gwin, White & 
ince, Inc. v. Henneford, 305 U. S. 434. Here 
he State of Washington imposed an occu- 
ation tax “for the act or privilege of en- 
aging in business activities” within the 
tate, at the rate of 114% of the “gross in- 
ome of the business.” The statute was held 
nconstitutional as applied to the receipts 
fa Washington corporation from its oper- 
tions in marketing in other states fruit 
rown in Washington and Oregon. 

So far as the actual decisions in these 
ases are concerned, there was nothing re- 
arkable about the results. But the im- 
ortant thing about them was the reasoning 
y which the conclusions were reached. The 
pinions show a_ substantial change in 
ie attitude of the majority of the Court. The 
ew approach conforms to the old in its 
cceptance of the view that the commerce 
lause should prevent a state from obstruct- 
g interstate commerce through its taxing 
ower. But it parts company with the old 
its unwillingness to accept the complete 
munity from various state taxes, which 
esulted from the earlier doctrine. The twin 
logans now are that the states must not 
bstruct interstate commerce, but at the 
ame time such commerce must pay its fair 
hare of the cost of state government. 


Thus it is of the essence that the Consti- 
tion gives interstate commerce no im- 
unity per se. State power is limited only 
yhen its exercise may obstruct that com- 
erce. When will this danger exist? If 
lere is actual discrimination the obstruction 
obvious. But even though one state may 
eat both interstate and local commerce 
like, danger of obstruction arises from the 
ery fact that interstate business may be 
eached by more than one state. If it is, it 
ill be exposed to a cumulative burden 
hich intrastate business does not bear. 
Applying this in the Western Live Stock 
ase, supra, the Court had no difficulty up- 
bolding the tax, because no other state was 
Ma position to reach the gross receipts of 
dvertising upon which the New Mexico 
ax was based. 
On the other hand. the same test required 
he invalidation of the tax in Adams Mfg. 
9. v. Storen and Gwin, White & Prince v. 
enneford, supra. The suggestion should 
be noted that the tax might have been saved 
bear. Inby means of an apportionment. If the gross 
) equalizefeceipts of interstate business were appor- 
state and toned among the states concerned, each 
former afXing its proper share, such business could 
be required to pay its way without creating 
he danger of a multiple burden. 
he contrast between this new view and 
€ old approach is of interest because it 
tveals a fundamental difference in modes 
f legal thought. The thinking of the school 
© which Justices McReynolds and Butler 
belong, the old school, may perhaps be de- 
cribed as conceptual. A broad legal rule 
ge been formulated, it is applied with- 
‘ regard to its actual effects in the par- 
war case. This has the advantage of ease 
nc Plication and foreseeability. The op- 
sing school, whose thinking might be de- 
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scribed as pragmatic, think the rule should 
be applied only after due consideration of 
its practical operation in the particular case; 
thus, that there is no justification for over- 
throwing a state tax statute unless actual or 
potential harm to interstate commerce is 
shown to exist. This school was represented 
in the above cases by Justices Hughes, 
Brandeis, Stone, Roberts and Reed. 


Getting back to interstate commerce it 
remains to consider how drastic the conse- 
quences are likely to be of the Court’s 
change of view. Of the large number of 
cases in the Supreme Court reports which 
in 1937 would have been regarded as of 
controlling authority, most were decided on 
the conceptual approach. The author con- 
cludes with a reappraisal of each one of 
these decisions under the new approach to 
determine how far each one can be relied 
on as authority today. Some stand and 
others fall. 


SYNCHRONIZING DEDUCTIBLE 
TAXES AND TAXABLE 
INCOME 


Robert Hanes Gray, Assistant Professor of 
Law, University of Louisville 


9 University of Chicago Law Review, April, 
1942, p. 442-468 


The first federal income tax statute, the 
act of 1861, permitted the deduction of taxes 
which were “assessed.” This ambiguous 
allowance caused no difficulty since the tax 
was not collected. However, a problem of 
interpretation was presented by the acts of 
1862 and 1864, which allowed the deduction 
of “lawfully assessed” taxes by the person 
who “actually” paid “the same.” Influenced 
by these two limitations, the statute was 
apparently interpreted to permit only the 
allowance of those taxes which were both 
assessed and paid within the year claimed. 
Any hardships caused by this restriction 
were relieved in 1865 when the statute was 
amended to permit the deduction of taxes 
“paid within the year.” A tax which was 
assessed or which became due and payable 
in one year and was not actually paid until 
a subsequent year could be deducted only 
in the later year. The cash disbursement 
basis for the deduction of taxes was also 
included in the act of 1870 and the inef- 
fectual act of 1894. Likewise, the act of 
1913, also purported to require the taxpayer, 
corporate as well as individual, to use the 
cash basis, and in conformity with this gen- 
eral plan taxes were deductible only in the 
vear actually paid. The Acts of 1916 and 
1917 made no change. 

All subsequent revenue acts, however, 
have permitted the deduction of taxes in the 
year “paid or accrued.” When a tax accrues 
in one year and is paid in another the pro- 
prietv of the deduction in a specific period 
usually depends, of course. upon the method 
of accounting emploved by the taxpayer. 
With the exception of persons who die dur- 
ing the tax year in question, taxpayers on 
the cash basis must deduct taxes in the year 
paid, while those on an accrual basis must 
take the deduction in the year accrued. 

In determining the year in which a tax 
may be deducted it is necessary to establish 
the system of accounting used by the tax- 
paver. Ordinarily this problem causes little 
difficultv since the method employed may 
be readily classified. However, the solution 
of the problem is not always apparent. 
When there is a dispute it is clear that the 
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Government will not be bound by the decla- 
ration made by the taxpayer in his return. 
The question will be answered through the 
ascertainment of the dominant plan of the 
bookkeeping system rather than by the label 
applied to it by the party in interest. An 
occasional departure will not change the 
general classification which appears appro- 
priate. Thus minor deviations from either 
basis will not affect the time for deducting 
taxes. Somewhat greater uncertainty is 
caused by taxpayers engaged in and keeping 
separate records for their unrelated business 
activities. Where some of the unrelated 
activities are recorded on the cash basis and 
others on the accrual basis the taxpayer has 
been permitted to use both methods of ac- 
counting as long as the method used for 
each business is consistently followed; in 
conformity with the general rule, taxes are 
deductible in the year paid or accrued de- 
pending upon the method of accounting 
used for the activity giving rise to the im- 
position of the tax sought to be deducted. 

The present attitude of the Board of Tax 
Appeals was stated in Pyramid Metals Co., 
44 B. T. A. 1087. The taxpayer purchasing 
property on August 1 was not permitted to 
deduct an aliquot part of the year’s tax be- 
cause it was said that the tax “accrued” on 
April 1. Commenting upon the contrary 
doctrine, the board said: “The long estab- 
lished rule based on sound reason should 
not be plowed under at this late date.” 
Whatever may have been the “sound rea- 
son” for its holding, it admittedly was not 
sound accounting practice. Section 43 of the 
Internal Revenue Code, requiring the ac- 
curate reporting of income, was said to be 
inapplicable to “minor items” like those be- 
fore the board for decision. 


When reporting on an accrual basis the 
taxpayer may invoke the antiquated balance 
sheet concept of accounting and deduct 
taxes in the year in which the liability was 
incurred instead of using the more accurate 
income statement concept and deduct the 
tax in the vear in which the related income 
was earned. However, the taxpayer is per- 
mitted, in many cases, to employ the latter 
concept if he so elects. 


Where the tax is a recurrent charge it 
becomes necessary to relate this expense to 
specific activity. The levy, assessment, and 
collection of the tax may extend over a 
period longer than a year. These recurrent 
impositions take place every twelve months, 
but the amount of the tax may be deter- 
mined by events occurring over several 
years. 


It “taxes” are eliminated as a separate 
deduction, there would be no occasion to 
continue the arbitrary restrictions which 
have failed to perform that function for 
which, perhaps, they were originally in- 
tended—the accurate reflection of income. 
Even though this objective may be attained 
through decisions, the legislative action 
would be more justified. Both the elimina- 
tion of non-business taxes as a deduction 
and the deferment of taxes which represent 
capital expenditures are necessary if annual 
gain is to be computed in a reasonably ac- 
curate fashion. This increase in accuracy 
will not only provide a more equitable in- 
come tax base but will also yield an ap- 
preciable increase in revenue. While both 
results are of consequence during ordinary 
years, they become immeasurably more im- 
portant during a time of soaring rates and 
unprecedented demands for revenue. 
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ACCRUALS TO DATE OF DEATH 
FOR INCOME TAX 
PURPOSES 


Kenneth W. Gemmill, Member of the Penn- 
sylvania and New York Bars 


90 University of Pennsylvania Law Review, 
April, 1942, p. 702-712 


The Supreme Court in Helvering v. Estate 
(f Enright, 312 U. S. 636, has held that 
“accrual” as used in Section 42 of the Reve- 
nue Act of 1934 is to be interpreted, not in 
the light of past cases dealing with accrual 
of income, but in the light of the purpose 
of Congress in enacting Section 42, namely, 
to cover income items subject to the 
estate tax but which might escape income 
taxation altogether. For some time the 
Bureau of Internal Revenue has been con- 
tending that there was an accrual of income 
under Section 42 if it was “reasonably prob- 
able that a determinable amount of money 
would be paid in the future.” Following 
the Enright decision, supra, the Bureau of 
Internal Revenue is pressing that contention 
with renewed vigor, claiming that there is 
an accrual under Section 42 if the decedent 
had any connection with the transaction, or 
if there is any possibility of valuing the 
decedent’s right. Such claims make neces- 
sary a review of the decisions in the Enright 
case, supra, and of some of the cases fol- 
lowing it. 


In the Enright case, supra, the decedent 
was a partner in a law partnership and after 
his death his interest under the partnership 
agreement was computed by his partner 
Carpenter as follows: 1. Interest in fees 
collected—$4,143.81; 2. Interest in accounts 
receivable—$2,055.55; 3. Interest in esti- 
mated work—$40,855.77. Of the cases in 
the second and third group nine were be- 
ing handled on a fixed fee basis and in the 
remainder a reasonable fee was to be paid 
for work done. As to fees contingent on 
the outcome of the case, the evidence, as 
stated by the Board of Tax Appeals, was 
that “only a few cases were being handled 
upon a contingent fee basis and such cases 
Carpenter valued in his estimate at one 
dollar.” The Board decided against the 
executors on the ground that the evidence 
did not show which fees had accrued, and 
used Carpenter’s estimates in computing 
the tax due. The Circuit Court of Appeals 
for the Third Circuit reversed on the ground 
that Section 42 did not require the accounts 
of the partnership to be put on an accrual 
basis. 


The Petition for Certiorari filed by the 
Department of Justice stated that the ques- 
tion was whether “income earned, but not 
yet received” should be included in gross 
income. The Supreme Court reversed the 
decision of the Third Circuit Court, hold- 
ing that the decedent’s estate was entitled 
to an accounting to date of death, and fur- 
ther, that the estimated amount of fees had 
accrued, 


Here then is the decision of the Enright 
case, supra—if the decedent was entitled, at 
the time of his death, to payment for work 
done though the amount was not then 
fixed, there is an accrual under Section 42. 
A distinction is to be obsefved between in- 
come to which the decedent is entitled in 
some amount, the amount to be fixed after 
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his death, and cases in which it is uncertain 
at the time of death whether the decedent 
will ever receive any amount. Such being 
the rule of the Enright case, supra, do the 
cases following it apply that rule? 

Fees of a law partnership are, at the 
time of death, generally of the following 
types: 1. Collected but not distributed, 
2. Billed but not collected, 3. Fixed on a 
monthly or yearly basis, 4. Based on value 
of work done, 5. Contingent on the out- 
come of the case. 

That there is an accrual of the first four 
types of fees has been settled by the Enright 
case, supra. As to contingent fees, no right 
exists to payment of any amount until com- 
pletion of the case, and no right existing, 
there is no accrual. The Enright case, supra, 
did not consider this type of fee and in no 
case decided since the Enright case, supra, 
has it been held that there would be an 
— under Section 42 of a contingent 
ee. 

As to a provision in the partnership agree- 
ment that a deceased partner shall have no 
interest in the firm business, but his estate 
shall continue as a partner for a specified 
period, or that life insurance proceeds from 
policies on which the premiums were paid 
by the firm be accepted in lieu of an inter- 
est in the firm. Or again, the partnership 
agreement might provide that income during 
a specified period be accepted in payment 
for the deceased partner’s interest. In none 
of these three cases could there be an ac- 
crual under Section 42 as all right in the 
firm business ends on death. 


Corporate Dividends 


In this type of case it has been recog- 
nized that no accrual results unless the re- 
lationship of debtor and creditor existed 
between the corporation and the decedent 
at the time of death. If, under the local law, 
the declaration of a dividend creates this re- 
lationship and the decedent dies after that 
date but before the record date of the divi- 
dend, there has been an accrual of income. 
On the other hand, if the declaration of the 
dividend does not create a debtor-creditor 
relationship, but that relationship arises only 
on the record date of the dividend and the 
decedent dies between the date of declara- 
tion and the record date, there is no accrual 
under Section 42. 


Trust Income 


A trust instrument may provide that upon 
the death of the life beneficiary, income is 
to be treated in one of three ways: 1. In- 
come collected and unpaid, or income ac- 
crued, is to go to the holder of the next 
estate. 2. Income collected but unpaid at 
date of death is to be paid to estate of 
deceased beneficiary, and 3. Income is to 
be accrued to date of death and is to be 
paid to the estate of the deceased beneficiary 
only when collected. In the first case clear- 
ly no accrual results uw» ‘er Section 42. On 
the other hand, in the second case, the in- 
come collected but unpaid could constitute 
an accrual. In the third case, Bach v. Roth- 
ensies, 124 F. (2d) 306, decided that there 
had been an accrual under Section 42 to the 
beneficiary of a trust which provided that 
the beneficiaries were to receive income only 
when collected. In that case the accrual 
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was of the amount of income accrued on th 
trust assets and not collected to the da 
of decedent’s death. The Court held th; 
there was no legal contingency as to th 
decedent’s right to the income and it yw; 
in fact received by the decedent’s estate. 


Commissions 


Although the amount of a trustee’s com 
missions must be fixed or approved by th 
Court having jurisdiction of the trust, th 
work has been done by the decedent in life 
time and the decedent is entitled to som 
compensation unless it appears that the dé 
cedent’s conduct as trustee would preve 
the Court from allowing any commission 
Merely the amount remains uncertain, | 
Helvering v. McGlue’s Estate, 119 F. (2d) 16 
the Court of Appeals for the Fourth Circuj 
held that such fees had accrued under Seg 
tion 42 of the Revenue Act of 1934. 

Commissions may be payable when a 
order is accepted or when goods ar 
shipped. If the order received by a dd 
cedent is accepted before death and he | 
then entitled to a commission, income j 
then accrued. If the commission is pay 
able only when the goods are shipped an 
the decedent dies before shipment, ther 
should be no accrual. The decedent’s rig! 
is still subject to contingency, namely, con 
pletion and shipment of the goods. Th 
Board considered this type of case in Estat 
of Taggart, CCH BTA Serv. Dec. 12,167- 
and held there was an accrual. Th 
case is the only case in which an accrw 
has been found where no right to con 
pensation existed at the time of decedent 
death. 

Conclusion 


As yet no decision (with the possible et 
ception of Estate of Taggart, supra), h 
adopted the Commissioner’s test of items bé 
ing accruable if it is reasonably probab 
an amount will be paid. Nevertheless, Se 
tion 42 as requiring a piling up of incom 
in the decedent’s last return is a hars 
provision and unduly discriminates against 
person who earns income. Earned inco 
for future years is-taxed in one year, whi 
investment income from bonds or leases 
taxed as it is received. The Internal Re 
enue Code should be amended so as tot 
the payments made after decedent's death: 
income when they are received. To amet 
the Code would carry out the purpose 
Congress in enacting Section 42 to preve 
such income from escaping taxation. _ 
order to avoid any constitutional questi 
regarding such an amendment it shoul 
give the taxpayer the option of reporting t! 
income under Section 42 or, upon filing 
bond satisfactory to the Commissioner 4 
Internal Revenue, of reporting as inco 
when received the amount which would ha‘ 
constituted income to the decedent if. ! 
had lived and received such amount. Se 
tion 43 of the Internal Revenue Co 
should also be amended to disallow the a 
crual of deductions connected with inco 
reported under the proposed amendment 
Section 42. The Treasury Department h 
now recommended to Congress that the | 
ternal Revenue Code be so amended and t! 
Revenue Act of 1942 should contain su 
amendments, 
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U.S. Supreme Court 


Post Exchanges—Tax Immunity.—Post exchanges, as now 
operated, are arms of the government deemed by it essential 
for the performance of governmental functions. They are 
integral parts of the War Department, share in fulfilling the 
duties entrusted to it, and partake of whatever immunities it 
may have under the Constitution and federal statutes.—SC, 
in Standard Oil Co. of California v. Johnson. No. 1125, October 
Term, 1941. Cal CT { 43-972. 


Tax Deductibility—Real Estate Purchased During Year.— 
Contractual agreement for apportionment of real property taxes 
between the vendor and the purchaser has no effect in deter- 
mining the deductibility of the tax. Either a pre-existing lien 
against the property at the time of purchase or personal 
liability for the taxes on the part of a vendor is sufficient to 
foreclose a subsequent purchaser from deducting as a tax 
any payments made by him to discharge such pre-existing 
liability. Here, both the state (Maryland) and the city 
(Baltimore) had liens for taxes for the calendar year 1936 
from the due date, January 1, 1936, and taxpayer, who pur- 
chased the property on May 10, 1936, could deduct no part 
of the 1936 taxes paid by him as taxes. The portion of the 
taxes paid by him was a part of his contractual cost of the 
property. 

Reversing Circuit Court of Appeals, Fourth Circuit, 41-2 
ustc | 9746, 123 Fed. (2d) 399, which affirmed the District 
Court, 41-1 ustc J 9257, 36 Fed. Supp. 722.—SC, in M. Hamp- 
ton Magruder, Collector of Internal Revenue, Dist. of Maryland 
v. Frederick M. Supplee and Elizabeth G. Supplee, His Wife. 
No. 947, October Term, 1941. 42-1 ustc ¥ 9498. 


Appellate and Lower Courts 


Annuity Income Resulting from Property Transferred to 
Corporation.—W here the taxpayer and her husband trans- 
lerred property to a corporation in consideration of the cor- 
poration paying each of them $15,000 a year for life and 
paying the taxpayer an annual dividend of $10,000, and where 
the fair market value of petitioner’s interest in the property 
transferred was $732,000, the court holds that the contract 
resulted in an annuity contract to the extent of the $15,000 
and a contract to pay a dividend to the taxpayer of $10,000. 
Since taxpayer could have purchased a $15,000 annuity con- 
tract for $196,573, the taxpayer should report as income from 
the annuity, only 3% of such amount. The difference between 
the value of the property transferred by the taxpayer and 
the price at which a similar annuity contract could have been 
purchased is held to be a gift to the corporation by the 
taxpayer. 
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Reversing Board of Tax Appeals decision, 43 BTA 399, 
CCH Dec. 11,626, reported at 413 CCH { 7226.—CCA-9, in 
Parmer A. Gillespie, Exr., Last Will of Maud Gillespie, Deceased 
v. Commissioner of Internal Revenue. No. 9883. 42-1 ustc 


{| 9474. 


Bad Debt and Worthless Stock Deductions.—Taxpayer cor- 
poration was the chief creditor and majority stockholder of a 
corporation which for a long period had operated at a loss 
and the charter of which had expired in 1933. In 1934, when 
taxpayer had become the owner of practically all of the out- 
standing stock, it acquired the assets of the corporation in 
consideration of taxpayer’s discharging the transferer cor- 
poration’s indebtedness to creditors other than the taxpayer 
and applying on transferor corporation’s total debt the value 
of its assets. The transaction left an unpaid and uncollectible 
balance of debt due taxpayer. In the same year taxpayer 
transferred to a new corporation the assets acquired from the 
liquidated corporation for stock in the new corporation. The 
court holds that the transfer of the assets of the old company 
to taxpayer was in effect the transfer of property in partial 
payment of a debt and not a reorganization, since there was 
no exchange of stock between the old company and taxpayer, 
and there was no resultant control by the transferor or its 
stockholders in the new corporation. Hence, in its income 
tax return for 1934 taxpayer properly deducted as a bad debt 
the uncollected debt owed by the old corporation and as a 
loss its investment in the stock of that corporation. 

Affirming District Court decision, reported at 41-1 ustc 
{ 9268, 37 Fed. Supp. 55.—CCA-6, in Seldon R. Glen, Collector 
of Internal Revenue, Dist. of Kentucky v. Courier-Journal Job 
Printing Co. No. 9038. 42-1 ustc { 9472. 


Cancellation of Previously Deducted Indebtedness.—In 1933 
taxpayer was indebted to its landlord for past-due rent. A 
new lease was entered into at a reduced rental. Later there 
was a forgiveness of part of the past-due rent and in 1934 
the landlord agreed to accept $7,500 in settlement of $15,289.97, 
the amount due. Taxpayer was on the accrual basis and had 
deducted the full rent due while the old lease was in force. 
In 1937 it paid the $7,500 and made a credit to surplus for 
the cancelled rent. It is held that the amount forgiven was 
a gift and not income in 1937. It is also held that cancellation 
by creditors in 1936 of previously deducted interest charged 
against taxpayer on past-due merchandise accounts was a 
gift and not income in 1937 when taxpayer credited the 
amount to surplus. 

Reversing Board of Tax Appeals, 44 BTA 425, CCH Dec. 
11,802.—CCA-7, in American Dental Co. v. Commissioner of 
Internal Revenue. No. 7847. October Term, 1941. 42-1 
ustc ff 9475. 
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Capital Gains v. Liquidating Dividend.—Deposited Insur- 
ance Shares, Series A was a strict trust, not an association, 
and, therefore, the surrender of certificates or shares of the 
investment trust for “units” of the underlying stocks should 
be treated as a sale or exchange of capital assets and the 
gain realized is limited by Sec. 117, 1936 Act. The Com- 
missioner argued that the gain is taxable as a liquidating 
dividend. One dissent. 

Affirming memorandum opinion of Board of Tax Appeals, 
CCH Dec. 11,696-C, reported at 413 CCH § 7296-C.—CCA-9, 
in Commissioner of Internal Revenue v. Christopher A. Buckley, 
Jr., and Margaret A. Buckley. No. 9933. 42-1 ustc § 9933. 


Contracts Restricting Payment of Dividends.—An inden- 
ture under which collateral was deposited by petitioner for a 
loan made in 1932 provided that petitioner corporation could 
not pay any cash dividends while the loan was unpaid but that 
this covenant should “not be construed to prevent declaration 
of dividends payable in stock of the company.” The court 
holds that the parties to the contract meant only stock divi- 
dends which might be legally distributed and since petitioner 
had no surplus in the taxable year no true stock dividend 
could be paid and a credit is allowed under Sec. 26 (c) (1), 
1936 Act. 

Affirming Board of Tax Appeals decision, 44 BTA 441, 
CCH Dec. 11,809, reported at 413 CCH {§ 7409.—CCA-7, in 
Commissioner of Internal Revenue v. E. C. Atkins and Co. No. 
7845, October Term, 1941. 42-1 ustc f 9462. 


Deductions—Losses—Premium Paid for Minority Share- 
holder’s Participation in Sale of Corporation—X Corporation 
offered to buy all, but not less than all, of the shares of 
Y Corporation. The taxpayer who owned all but 8 shares 
of Y Corporation agreed to give A, the owner of those 8 
shares, $14,000 plus 782 shares of X Corporation in exchange 
for a power of attorney which recited that it was made for 
the purpose of transferring A’s stock to X Corporation and 
transferring to A the 782 shares of X Corporation. The 
taxpayer claims a loss on the transaction in the amount of 
the cash paid. The court holds that the money exacted from 
the taxpayer by A was not in the nature of a capital loss or a 
loss incurred in trade or business, but if deductible at all, 
then only as a necessary and unavoidable expense of the 
taxpayer in the sale of his shares to X Corporation. 

Affirming District Court decision reported at 41-1 ustc 
{ 9313.—CCA-6, in Francis J. LaPointe v. United States. No. 
9023. 42-1 ustc J 9466. 


Dues Tax—Upkeep of “Community Village” from Athletic 
Events.—Where the plaintiff club’s predominant purpose is 
the maintenance of a “community village” and where the 
many social, athletic, and entertainment features maintained 
by the plaintiff are not incidental to but material to the actual 
existence of the club itself, the court concludes that the 
plaintiff club is not entitled to a refund of taxes, levied under 
Sec. 413, 1928 Act, and based on 10% of the dues of social, 
athletic or sporting clubs——DC, D. Kan., First Div., in Lake 
of the Forest Club v. United States. (Two cases.) Nos. 4624, 
4625. 42-1 ustc { 9476. 


Estates and Trusts—Assignment of Insurance Policies— 
Grantor’s Taxability—Where taxpayer created a trust and 
made an absolute assignment to the trustee of certain stocks 
and all of her interest in two life insurance policies on her 
husband’s life, in which policies she was both the owner and 
the beneficiary, and where after the creation of the trust the 
taxpayer was no longer liable for the payment of the premiums 
on the policies and could never receive anything from the trust 
accumulations or the proceeds of the insurance policies, the 
court holds that the taxpayer did not have any economic 
interest in the policies and that the payments of the premiums 
were not accumulated for her future benefit and were not 
taxable to her. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 11,842-B, reported at 413 CCH J 7442-B.—CCA-5, 
in Commissioner of Internal Revenue v. Amy B. Jergens (now 


Amy B. Gallup). No. 10090. 42-1 ustc § 9471. 
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Exchange of Realty—Tax Avoidance—Recognition of Gain 
or Loss.—Where taxpayer turned down a cash offer to pur- 
chase certain realty because the acceptance of cash would 
increase its income taxes and where the taxpayer exchanged 
its realty for cash and realty of a nature similar to that sold 
and shortly thereafter taxpayer offered for sale the realty 
received in the exchange, the court holds that the transaction 
was not one of exchange for property “to be held for invest- 
ment” as required by Sec. 112 (b) (1), 1936 Act, and the 
value of the property must therefore be included in taxpayer's 
gross income. The intention to hold for a sufficient time to 
reduce taxes, and no longer, does not satisfy the above section. 

Affirming Board of Tax Appeals decision, 43 BTA 194, 
CCH Dec. 11,603, reported at 413 CCH {§ 7203—CCA-2, in 
Regals Realty Co. v. Commissioner of Internal Revenue. No. 
163, October Term, 1941. 41-1 ustc J 9468. 


Foreign Corporations—Office or Place of Business within 
U. S.—Where the taxpayer, a Scotland corporation, maintained 
a resident agent in New York City, which agent collected 
dividends from taxpayer’s United States investments and 
collected interest due taxpayer from its United States sub- 
sidiary (through which subsidiary taxpayer sold its manufac- 
tured goods) and which agent paid office rent on a room leased 
in the taxpayer’s name and paid federal and state taxes owing 
by petitioner, the court holds that the taxpayer did not have 
an “office or place of business” within the United States and 
was not entitled to be taxed at the lower rates for resident 
foreign corporations as allowed by Sec. 231 (b), 1938 Act. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 12,114-B, reported at 423 CCH { 7032.—-CCA-2, in 
The Linen Thread Co., Ltd. v. Commissioner of Internal Revenue. 
No. 178, October Term, 1941. 42-1 ustc § 9477. 


Government Contract—Processing Tax Included but Not 
Paid by Seller—Set-off.—Where plaintiff sold goods to the 
Government at a price which included processing taxes, which 
taxes were not paid by the plaintiff although the Government 
had paid the full contract price for the goods, the court holds 
that it was never the intention of the parties that the seller 
should get any benefit from the taxes which were added to 
the margin of profit and that the Government could set-off 
the amount so added against payments due on subsequent 
contracts with plaintiff. Plaintiff failed to carry the burden 
of showing that processing taxes were paid on some of the 
goods used in carrying out the contract—DC, D Mass., in 


Suncook Mills v. United States. Civil No. 493. 42-1 vustc 
7 9460. 


Refund Suit—New Grounds in Amended Claim.—W here, 
before answering the taxpayer’s amended complaint which 
demanded a refund of taxes paid, the defendant moved for 
a summary judgment dismissing the amended complaint on 
the grounds that the amended complaint (1) sets forth a 
different claim for relief than that of the original complaint, 
(2) constitutes a fatal variance from the claim for refund, and 
(3) fails to state a claim upon which relief can be granted, 
the court holds on (1) that an amended complaint may set 
forth a different claim for relief which will relate back to the 
date of the original pleading and that it is not apparent on 
the face of the amended complaint that the claim is barred 
by the statute of limitations, that (2) should be answered by 
the trial judge after hearing the evidence, and that (3) need 
not be decided at this time —DC, SD, N. Y., in Julia H. Trask 
v. Jane M. Hoey, Exrx., Estate of James J. Hoey, Deceased. 
42-1 ustc J 9464. 


Repurchase of Own Bonds for Less Than Face Value.— 
Plaintiffs purchased a lot subject to a mortgage. With their 
own money they erected a garage building thereon. The 
title to the property stood in the name of one of the plaintiffs 
who in connection with a bond issue mortgaged the lot and 
building and used the proceeds to pay off the purchase money 
mortgage on the lot and to partially reimburse the plaintiffs 
for the amount expended on the garage building. When 
the mortgage became due in 1930, the plaintiffs, in considera- 
tion of the bondholder’s extension of the date of payment of 
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the bonds, assumed personal liability for the payment of the 
bonds. On January 1, 1937, after the extension period had 
elapsed, the bonds were outstanding and unpaid although the 
plaintiffs were solvent. The court holds that the plaintiffs 
by purchasing the bonds in 1937 and 1938 at a discount 
received income to the extent of the discount and that the 
above mentioned transactions were single and separate and 
not parts of one preconceived plan—DC, ED, Pa., in Manuel 
A. Frank v. United States. Max Frank v. United States. Civil 
Nos. 1288, 1289. 42-1 ustc § 9465. 


Stamp Tax on Conveyances.—The court finds that convey- 
ance of a hotel property to a trust company in connection with 
receivership proceedings was without consideration, and 
judgment for refund of stamp tax paid on the conveyance, 
together with interest and costs of the suit, is granted. DC, 
SD, N. Y., in Louis H. Pink v. United States. Civil No. 15-253. 
41-1 ustc J 9469. 


Traders in Securities—Deductions Denied.—The taxpayer, 
a member of the New York Stock Exchange actively engaged 
in the business of buying and selling securities for his own 
account, is not entitled to deduct as ordinary and necessary 
expenses of his business (1) the amounts representing divi- 
dends paid by him on borrowed stock, (2) the premiums paid 
for the loan of borrowed stock, and (3) the commissions paid 
to brokers on sales of stock. 

Reversing Board of Tax Appeals memorandum decision, 
CCH Dec. 11,408-A, reported at 1941 CCH § 7083-C.—CCA-2, 
in Commissioner of Internal Revenue v. Estate of Carl Levis, 
Deceased, Henry Blumenthal and Manfred W. Ehrich, Exrs. 
Commissioner of Internal Revenue v. Estate of Carl Levis, De- 
ceased, Henry Blumenthal and Manfred |W. Ehrich and Blanche 
Levis. Nos. 97, 98, October Term, 1941. 42-1 ustc ¥ 9463. 


Board of Tax Appeals 


Bad Debt Deductions—Proof of Ascertainment Applicable 
to One Year.—Petitioner was the majority stockholder of 
a company which was run by his brother. Petitioner lent 
$19,000 to his brother with the understanding that he would 
loan it to the company. Petitioner also lent $16,000 to the 
company direct. In 1936, petitioner ascertained as worthless 
and deducted on his 1936 return the amount lent to his 
brother, and gave as a reason that the company had failed. 
In 1937, he deducted the amount lent directly to the company. 
The Board holds that the 1936 deduction is correct but that 
it would be inconsistent to grant petitioner the 1937 deduction. 
—Frederic P. Warfield v. Commissioner, CCH Dec. 12,522-C; 
Docket 106201. Memorandum opinion. 


Bad Debt Recovery—No Tax Benefit from Deduction.—On 
the authority of Citizens State Bank, 423 CCH { 7497, the 
Board holds that the recovery by petitioner in the taxable year 
of bad debts, which it had previously deducted but which 
deductions had not resulted in a tax benefit, did not result in 
taxable income to petitioner.—Farmers National Bank v. Com- 
missioner, CCH Dec. 12,522-B; Docket 108159. Memorandum 
Opinion. 

Basis for Gain or Loss—Separate Stocks Bought as Unit— 
Apportionment of Costs.—Petitioners purchased stock in the 
Equitable Trust Co. and Equitable Corporation. This stock 
was later exchanged for units of Chase Bank and Chase 
Securities stock. During the taxable year petitioners sold 
their Chase Bank stock and claimed a loss. The Board 
holds that, since no cost bases can be apportioned to the 
Separate stocks, no loss can be taken until there is a disposi- 
tion of the whole unit.—Orvilletta, Inc. v. Commissioner ; Walk- 
bete, Inc. v. Commissioner, CCH Dec. 12,538; Dockets 107202, 
107203. 47 BTA —, No. 3. 

Credits—Divorced Husband—Penalties——Taxpayer was di- 
vorced from his first wife but contributed to her support and 
that of their three sons. He was living with his second 
wife, who filed a.separate return for 1939, in which, with his 
knowledge and consent, she took a personal exemption of 
$2,500 as a married person living with her husband. Tax- 
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payer also filed a separate return for 1939, not under oath, 
in which he took a personal exemption as head of a family. 
The Board holds that the personal exemption given to a 
head of a family or a married person living with husband or 
wife is not allowed to a husband as head of a family con- 
sisting of divorced wife and children living in a separate 
household, when separate returns are filed by him and his 
present wife with whom he lives, and the wife, with his con- 
sent, takes the entire exemption on her return. The Board 
also held that inasmuch as it appeared that taxpayer’s return 
was not sworn to he is chargeable with a 25 per cent penalty. 
—Robert A. Burns v. Commissioner, CCH Dec. 12,541; Docket 
108271. 47 BTA —, No. 7. 

Credits—Individuals.—Petitioner earned $3,400 a year and 
his mother earned $3,200 a year. These sums were placed 
in a joint bank account in his father’s and mother’s name. The 
combined sum was used for the entire family which included 
petitioner, the mother, the invalid father who had not worked 
for three years, a son, over twenty-one years whose annual 
business losses were made up from the above fund, and a 
daughter over eighteen years who was attending college. The 
Board holds that the facts do not show that petitioner is the 
“chief support” of his father and therefore petitioner is denied 
the $400 credit for a dependant.—Arthur Longini v. Commis- 
stoner, CCH Dec. 12,522-E; Docket 106919. Memorandum 
opinion. 

Deductions—Losses—Real Estate Title Rentaining in Tax- 
payer.—Petitioner owned title to an undivided one-fifth interest 
and a one-fourth vested remainder in an undivided one-fifth 
interest in real property located in Pittsburgh, known as the 
Imperial Power Building. The building was erected in 1895 
and was in a poor state of repair, needing numerous expensive 
improvements. Commencing early in 1936 petitioner, through 
her attorney, made continuous efforts to dispose of her interest 
in the property. The building was completely vacated in 
December, 1937, except for a stock room on the first floor. 
Partition proceedings to compel the sale of the property 
had been commenced in July, 1937, and in December of that 
year in the Sheriff’s inquest held pursuant to the partition 
proceeding, it appeared that the property had a value of 
less than the unpaid taxes. No effort was made to dispose 
of the property for delinquent taxes until 1940 when a public 
sale was held and a deed issued to the three taxing bodies 
interested therein. The Board holds that the property became 
worthless in 1937 regardless of the fact that the title remained 
in petitioner throughout the year and the Board permitted 
petitioner to include the value of the future interest as well 
as the present share in determining her loss. 

Arundell, Black, Leech, Arnold and Kern dissent without 
opinion.—Alice V. Gordon v. Commissioner, CCH Dec. 12,535; 
Docket 103900. 46 BTA —, No. 161. 


Depreciation Allowed in Former Years.—In 1938, the Com- 
missioner determined that the depreciation rates used by peti- 
tioner since 1931 were excessive and consequently he applied 
lower rates. The petitioner accepts the lower rates and con- 
tends that since it sustained net losses in each of the years 
1931 to 1936 and since depreciation claimed in the amount 
of $31,400 in excess of the amount allowable as determined 
by the Commissioner did not serve to reduce taxable income 
in such years therefore such amount should be restored to its 
depreciation base as of December 31, 1937. The Board affirms 
petitioner’s contention.—Virginian Hotel Corp. of Lynchburg v. 
Commissioner, CCH Dec. 12,522-D; Docket 105828. Memo- 
randum opinion. 


Dividends-paid Credit—Amounts Paid as Salaries—Personal 
Holding Company.—Petitioner, a personal holding company 
as defined by Code Sec. 501, paid salaries to two officers part 
of which salaries were considered excessive and were dis- 
allowed by the Commissioner as deductions. The petitioner 
seeks to treat the amount of salaries, thus disallowed, as 
dividends in arriving at the dividends-paid credit for compu- 
tation of undistributed Title IA net income. The Board holds 
that the amount disallowed as excessive was paid as salaries 
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and not dividends, and even if paid as dividends, it could not 
be used in computing the credit since it was not distributed 
“pro rata” as provided by Sec. 27 (h), 1938 Act.—Dormore 
Investment Corp. v. Commissioner, CCH Dec. 12,522-A; Docket 
105486. Memorandum opinion. 

Dividends-paid Credit—Effect of Tax-free Liquidation.— 
The A corporation was liquidated in 1936, in connection with 
the consolidation of that corporation with twelve others into 
a new corporation. This consolidation was a tax-free trans- 
action within Sec. 112, 1936 Act. Later in the taxable year 
the new corporation distributed 1936 earnings received from 
A without indication of the source of the funds distributed 
as required by article 27 (f)-1 (c) of Regulations 94. Held, 
that A is entitled to a dividends-paid credit under section 
27 (f) of the Revenue Act of 1936 for its distribution in liqui- 
dation and that non-compliance with the Regulations with 
respect to the later distribution by the new corporation is 
immaterial. Com. v. Credit Alliance Corporation, 42-1 ustc 
{| 9440, followed.—Central Theatres, Inc. (Successor by Consoli- 
dation to Athens Operating Co.) v. Commissioner, CCH Dec. 
12,520-F; Docket 104345. Memorandum opinion. 

* * * 


Petitioner distributed, in a tax-free liquidation, all of its 
assets to its sole stockholder. Included in the assets so dis- 
tributed were its 1936 earnings and profits. The Board holds 
that, in the computation of the undistributed profits tax, peti- 
tioner is allowed a dividends-paid credit to the extent of the 
1936 earnings so distributed. Com. v. Credit Alliance Corpo- 
ration, 42-1 ustc {§ 9440, followed—The Koppers Coal Co., 
Transferee of Castner, Curran and Bullitt, Inc. v. Commissioner ; 
The Koppers Coal Co., Transferee of Paint Creek Coal and Land 
Co. v. Commissioner, CCH Dec. 12,520-G; Dockets 102213, 
102215. Memorandum opinion. 

* * * 


In a tax-free liquidation in 1936, X Corporation distributed 
all of its assets to petitioner which did not distribute to its 
stockholders any of the assets so received. Included in the 
assets were the earnings and profits which X Corporation 
had accumulated since February 28, 1913. The Board holds 
that X Corporation is entitled to a dividends-paid credit to 
the extent of the accumulated earnings and profits, and that 
no tax is due from petitioner as transferee. Com. v. Credit 
Alliance Corporation, 42-1 ustc 9440 followed.—Local Loan 
Co. v. Commissioner, CCH Dec. 12,520-H; Docket 100665. 


Memorandum opinion. 


Doing Business—Capital Items v. Business Expenses.— 
(1) Petitioner was organized in 1904 to buy, develop, and sell 
land. It engaged actively in the business for which it was 
organized until about 1923, after which its affairs were more 
or less dormant although it did operate an orange and lemon 
grove and it held certain hill lands and also reservations of 
mineral rights on lands previously sold. Petitioner seeks to 
avoid payment of an excess profits tax for the year 1938 on 
the ground that it was not carrying on or doing business, but 
was in the process of liquidation, although it appeared that 
during that year it received income from the sale of fruit, 
rental on pasture land and proceeds from the sale of lands 
and oil leases. The Board holds that petitioner had shown 
itself ready to do whatever business came its way and make 
whatever profit was available and that it was carrying on or 
doing business and subject to excess profits tax for 1938. 

(2) Petitioner employed X to promote and negotiate oil 
leases. His compensation was based on the amount of rental. 
Petitioner seeks to deduct the sums paid to X for his services, 
together with the fee paid to an attorney for preparing a 
lease as an ordinary and necessary expense of business. The 
Board held that the payments were an inherent cost to peti- 
tioner, as lessor, of a contract expected to yield royalty in- 
come for a period of years and was not an ordinary expense 
of operation.—San Fernando Mission Land Co. v. Commissioner, 
CCH Dee. 12,533-D, Docket 107149. Memorandum opinion. 


Personal Holding Company—Funds Irrevocably Set Aside 
for Payment of Indebtedness.—In the taxable year petitioner 


TAX ES—The Tax Magazine 


July, 1942 


had outstanding “Certificates of Indebtedness” issued under qa 
contract whereby petitioner agreed to set aside irrevocably 
50 per cent of its net earned income of each calendar year 
the Retirement of Certificates of Indebtedness” being credited, 
board of directors of petitioner duly resolved to set aside 
irrevocably the sum of $1,200. In accordance with that reso- 
lution, entries were made on petitioner’s books, “Reserve for 
the Retirement, of Certificates of Indebtedness” being credited, 
and surplus charged with the sum of $1,200. The Board holds 
that petitioner irrevocably set aside in the taxable year the 
sum of $1,200 within the meaning of Sec. 26 (c) (2), 1936 Act, 
and Sec. 351 (b) (2) (B), 1936 Act, as amended.—Prudential 
Financial Corp. of Quincy v. Commissioner, CCH Dec. 12,475; 
Docket 105634. 46 BTA —, No. 107. 


Bureau of Internal Revenue 


Business Expense Deduction Denied.—Legal expenses in- 
curred by a state highway employee in defending himself 
against charges preferred against him for improper political 
activities in violation of the “Hatch Act” do not constitute 
allowable deductions as ordinary and necessary business ex- 
penses under section 23(a)1 of the Internal Revenue Code. 
—IT 3551, 1942-21-11103 (p. 2). 


China Trade Act Corporations—Credits Allowed.—In the 
case of China Trade Act corporations, such special dividends 
as could have been distributed on or before March 15, 1942, 
out of the earnings of the year 1941 but for the conditions 
prevailing in China since the close of 1941 will be recognized 
as a credit against net income for the year 1941, if distributed 
on or before June 15, 1942.—IT 3553, 1942-21-11105 (p. 4). 


Compensation for Personal Services—Reg. 103 Amended.— 
Section 19.22 (a)-2 of Regulation 103 [Part 19, Title 26, Code 
of Federal Regulations, 1940 Sup.] is amended by adding to 
the end thereof a new paragraph reading as follows: 


The value of services need not be included in gross income 
when rendered directly and gratuitously to an organization 
described in section 23 (0). Where, however, pursuant to an 
agreement or understanding services are rendered to a person 
for the benefit of an organization described in section 23 (0) 
and an amount for such services is paid to such organization 
by the person to whom the services are rendered, the amount 
so paid constitutes income to the person performing the serv- 
ices even though at the time of the agreement or understand- 
ing the person making the payment acknowledges his liability 
to make payment to such organization. The second sentence 
of this paragraph shall not apply where such an agreement or 
understanding has been entered into prior to May 14, 1942 


(the date of the approval of Treasury Decision 5151).—TD 5151, 
1942-20-11101 (p. 2). 


Contributions or Gifts by Individuals—A committee in 
charge of a fund consisting of individual contributions which 
are to be used for the purposes of defraying the traveling and 
hospitalization expenses of, and to provide support for, a 
specific individual while he recovers from a serious illness 
is not such an organization as is contemplated by section 
23 (0) 2 of the Internal Revenue Code, as amended, and 
contributions to the fund are not deductible in the individual 
income tax returns of the donors.—/T 3549, 1942-20-11096 
(p. 3). 


Verification of Returns—Civilian Employees at Army and 
Navy Bases.—Income tax returns of civilian employees at 
Army and Navy bases beyond the continental limits of the 
United States who are subject to military law under article 2, 
Articles of War (10 U. S. C. A., section 1473(d)), may be 
sworn to before Army officers or officials of the War Depart- 
ment clothed with the general powers of a notary public of 
of a consul of the United States in the administration of 
oaths to persons subject to military law under article 114, 
Articles of War (10 U. S. C. A., section 1586). 

IT 3546 (IRB 1942-14, 3) modified —IJT 3558, 1942-24-11123 
(p. 4). 
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